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TAX EXEMPT ORGANIZATIONS 


WEDNESDAY, MAY 16, 2012 

U.S. House of Representatives, 

Committee on Ways and Means, 

Subcommittee on Oversight, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:05 a.m., in Room 
1100, Longworth House Office Building, the Honorable Charles 
Boustany [Chairman of the Subcommittee] presiding. 

[The advisory of the hearing follows:] 


( 1 ) 
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HEARING ADVISORY 

Boustany Announces Hearing on Tax Exempt 
Organizations 


Wednesday, May 16, 2012 

Congressman Charles W. Boustany Jr., MD (R-LA), Chairman of the Sub- 
committee on Oversight of the Committee on Ways and Means, today announced 
that the Subcommittee will hold a hearing examining operations and oversight of 
tax-exempt organizations. This will be the first in a series of hearings by the Sub- 
committee on the tax-exempt sector and IRS oversight of teix-exempt activities. The 
hearing will take place on Wednesday, May 16, 2012, in Room 1100 of the 
Longworth House Office Building, beginning at 10:00 A.M. 

In view of the limited time available to hear witnesses, oral testimony at this 
hearing will be from invited witnesses only. However, any individual or organization 
not scheduled for an oral appearance may submit a written statement for consider- 
ation by the Committee and for inclusion in the printed record of the hearing. A 
list of invited witnesses will follow. 

BACKGROUND : 

Tax-exempt organizations have long played an important role in the United 
States. Since the first income teix was imposed in 1913, certain organizations have 
been exempt from taxation, including those organized and operated for religious, 
charitable, scientific, or educational purposes. Such organizations remain the most 
common types of exempt organizations and are defined in section 501(c)(3) of the 
Internal Revenue Code (“IRC”). In addition to the longstanding exemption for such 
organizations under section 501(c)(3), there are 28 other types of organizations that 
may qualify for teix-exempt status. 

As of 2008, 1.85 million organizations qualified for tax-exempt status, and 1.18 
million qualified as charitable organizations under section 501(c)(3). In 2008, chari- 
table organizations had $2.5 trillion in assets. It is estimated that teix-exempt orga- 
nizations employ approximately 10% of the U.S. workforce (charitable organizations 
employ 7% of the U.S. workforce). 

Tax-exempt organizations are subject to a variety of rules to ensure compliance 
with Federal tax law and limit abuses, including rules that prevent private 
inurement, limit certain activities, and subject business income related to for-profit 
activities to income teix. 

On October 6, 2011, Chairman Boustany sent a letter to the Internal Revenue 
Service (IRS) seeking information related to the agency’s administration and over- 
sight of tax-exempt organizations (including charitable organizations). The letter 
sought information on a variety of topics to help the Committee understand the cur- 
rent state of relations between the IRS and tax-exempt entities, and provide a foun- 
dation for further engagement in overseeing this important sector of the U.S. econ- 
omy. The letter focused on a number of issues related to corporate governance and 
compliance, requested information related to new reporting requirements for tax-ex- 
empt hospitals, and asked for an update on the ongoing Colleges and University 
Compliance Project that was launched in 2008. 

In announcing this hearing. Chairman Boustany said, “Oversight of the tax-ex- 
empt sector is an important priority for the Suhcommittee, and it has heen 
an area that both Republicans and Democrats agree needs greater atten- 
tion. In my letter to the IRS last October, I asked the IRS about recent ef- 
forts to address certain concerns that have been raised regarding the oper- 
ation of tax-exempt organizations, including corporate governance issues 
and mishandling of funds by officers. It is now time for the Subcommittee 
to hear from members of the tax-exempt community for a more complete 
picture of the current state of affairs. This review allows us to examine the 
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state of the tax-exempt sector, as it currently exists today and consider this 
information as we continue the Committee’s efforts toward comprehensive 
tax reform. In both cases the goal is the same — to ensure that the tax-ex- 
empt sector is operating in an efficient manner and that the laws gov- 
erning tax-exempt organizations are being applied fairly and evenly.” 

FOCUS OF THE HEARING : 

The hearing will focus on certain current issues related to tax-exempt organiza- 
tions, including the current IRS compliance initiative related to Universities, re- 
cently enacted reporting requirements for tax-exempt hospitals, recent efforts by 
tax-exempt organizations to design and implement good governance standards, and 
taxpayer involvement in redesigning the Form 990. In addition, the hearing will dis- 
cuss the history of recent legislative changes to the Teix Code dealing with tax-ex- 
empt organizations and what prompted those changes. 

DETAII.S FOR SUBMISSION OF WRITTEN COMMENTS: 

Please Note: Any person(s) and/or organization(s) wishing to submit written com- 
ments for the hearing record must follow the appropriate link on the hearing page 
of the Committee website and complete the informational forms. From the Com- 
mittee homepage, http://waysandmeans.house.gov , select “Hearings.” Select the hear- 
ing for which you would like to submit, and click on the link entitled, “Click here 
to provide a submission for the record.” Once you have followed the online instruc- 
tions, submit all requested information. ATTACH your submission as a Word docu- 
ment, in compliance with the formatting requirements listed below, by the close 
of business on Wednesday, May 30, 2012. Finally, please note that due to the 
change in House mail policy, the U.S. Capitol Police will refuse sealed-package de- 
liveries to all House Office Buildings. For questions, or if you encounter technical 
problems, please call (202) 225-3625 or (202) 225-2610. 

FORMATTING REQUIREMENTS : 

The Committee relies on electronic submissions for printing the official hearing 
record. As always, submissions will be included in the record according to the discre- 
tion of the Committee. The Committee will not alter the content of your submission, 
but we reserve the right to format it according to our guidelines. Any submission 
provided to the Committee by a witness, any supplementary materials submitted for 
the printed record, and any written comments in response to a request for written 
comments must conform to the guidelines listed below. Any submission or supple- 
mentary item not in compliance with these guidelines will not be printed, but will 
be maintained in the Committee files for review and use by the Committee. 

1. All submissions and supplementary materials must be provided in Word format and MUST 
NOT exceed a total of 10 pages, including attachments. Witnesses and submitters are advised 
that the Committee relies on electronic submissions for printing the official hearing record. 

2. Copies of whole documents submitted as exhibit material will not be accepted for printing. 
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material 
not meeting these specifications will be maintained in the Committee files for review and use 
by the Committee. 

3. All submissions must include a list of all clients, persons and/or organizations on whose 
behalf the witness appears. A supplemental sheet must accompany each submission listing the 
name, company, address, telephone, and fax numbers of each witness. 

The Committee seeks to make its facilities accessible to persons with disabilities. 
If you are in need of special accommodations, please call 202-225-1721 or 202-226- 
3411 TTD/TTY in advance of the event (four business days notice is requested). 
Questions with regard to special accommodation needs in general (including avail- 
ability of Committee materials in alternative formats) may be directed to the Com- 
mittee as noted above. 

Note: All Committee advisories and news releases are available on the World 
Wide Web at http://www.waysandmeans.house.gov/. 
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Chairman BOUSTANY. The subcommittee hearing will come to 
order. Welcome to this morning’s hearing on tax-exempt organiza- 
tions. This hearing will be the first in a series of hearings exploring 
tax-exempt issues and related IRS compliance efforts. 

Tax-exempt organizations, especially charitable organizations, 
serve an important role in our society. From the local Little League 
to nonprofit hospitals to major universities, tax-exempt organiza- 
tions are intertwined with our communities and economy. 

Tax-exempt organizations also control vast resources. It is esti- 
mated that in 2008 charitable organizations had $2.5 trillion in as- 
sets. In addition, tax-exempt organizations employ 10 percent of 
the workforce. With so many Americans relying on, working for, 
and engaged in economic relationships with tax-exempt organiza- 
tions, taxpayers should have confidence that tax-exempt organiza- 
tions, especially charitable organizations, are operating efficiently 
and hopefully using good governance practices to maximize benefits 
provided to the community. To support these goals it is important 
that this committee review the substantive rules that apply to tax- 
exempt organizations, IRS compliance efforts, and the operations 
and governance of tax-exempt organizations. 

In addition. Congress must ensure that the IRS has the informa- 
tion it needs to effectively interact with tax-exempt organizations. 
The IRS is charged with ensuring tax-exempt organizations are op- 
erating in furtherance of their tax-exempt purpose and it is impor- 
tant that tax-exempt organizations and the IRS effectively commu- 
nicate with each other to meet this goal. 

With this in mind, in October of last year I sent a letter to Com- 
missioner Shulman to discuss a variety of current issues involving 
tax-exempt organizations and IRS compliance efforts. Today we 
have invited witnesses who can provide information from the tax- 
exempt sector’s perspective on the issues that were raised in my 
letter, such as good governance and compliance, the IRS college 
and universities compliance project, and new reporting require- 
ments for nonprofit hospitals. 

In addition, we have a witness who can provide historical back- 
ground about recent changes in tax-exempt rules and the general 
structure of the tax-exempt sector. This is an opportunity to hear 
from the tax-exempt community on these important issues and 
learn what the current landscape looks like for tax-exempt organi- 
zations. 

I want to thank all of our witnesses for joining us here this 
morning. With that I will now yield to my friend Mr. Lewis, the 
ranking member of the subcommittee. 

Mr. LEWIS. Thank you, Mr. Chairman. Thank you. Chairman 
Boustany, for holding this hearing today. Tax-exempt organizations 
play an important role in our society. There are many types of tax- 
exempt organizations and each type serves an important role. 
There are organizations that help our poor and feed our hungry. 
There are colleges and universities that educate our young people 
and hospitals that care for our sick. There are also organizations 
that touch every corner of our life: religion, labor and the arts, and 
advocate on our behalf In total there are over 1.8 million tax-ex- 
empt organizations that work to make our lives and our commu- 
nities better. 
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Throughout the year I have been concerned about the IRS budget 
and the effect of the budget cuts on tax administration. The IRS 
currently has a budget of $100 million, and fewer than 900 employ- 
ees to oversee nearly 2 million organizations that have more than 
$1 billion in revenue and $2.5 trillion in assets. 

I continue to be concerned that, not if properly funded, the Agen- 
cy harms taxpayers and in this context harms the public trust 
when bad actors are discovered. I look forward to learning more 
about the tools used to ensure compliance with the Federal tax 
laws. 

In closing, I am mindful that tax reform is looming. If we adopt 
a Republican goal of a top individual tax rate of 25 percent, some 
tax preferences will need to be eliminated. However, I believe that 
tax-exempt organizations play a major, valuable, and necessary 
role in our economy and in our country, and charitable giving 
should be encouraged. I look forward to hearing from the witnesses 
today and I want to thank each witness for your testimony and 
thank you for being here. 

And with that, Mr. Chairman, I yield back. 

Chairman BOUSTANY. Thank you Ranking Member Lewis. 

Next it is my pleasure to welcome the excellent panel of wit- 
nesses seated before us today. Today’s witnesses have extensive ex- 
perience studying or working with tax-exempt organizations and 
their experience will be very helpful as we examine the current 
state of the tax-exempt sector. 

First I would like to welcome and introduce Mr. Roger Colinvaux. 
Professor Colinvaux is an associate professor of law at Catholic 
University and an expert on matters relating to nonprofit organiza- 
tions. From 2001 through 2008, Professor Colinvaux served as leg- 
islation counsel with the Joint Committee on Taxation. Mr. 
Colinvaux, welcome. 

Second, we will hear from Ms. Diana Aviv. Ms. Aviv is the presi- 
dent and CEO of Independent Sector, a national network of non- 
profit organizations, foundations, and corporate giving programs. 
Before working at Independent Sector, Ms. Aviv worked as the as- 
sociate executive vice chair for the Jewish Council of Public Affairs. 
Welcome, Ms. Aviv. 

To introduce our third witness I am pleased to yield to my friend, 
the gentleman from New York, Mr. Reed. 

Mr. REED. Thank you very much Mr. Chairman for yielding. 
And it is my honor and privilege to introduce to the committee a 
witness, the third witness on our panel today, Joanne M. 
DeStefano, Cornell University’s vice president for finance and chief 
financial officer. She has custody and control of the university 
funds and has general responsibility for the maintenance of the fi- 
nancial records of the entire university. She oversees the comptrol- 
ler’s office, the treasurer’s office. She holds an MBA from Cornell 
University. And before that, she worked for the private sector for 
Race Mark International, Inc. and Slumberge, Incorporated. She 
and I both live in the beautiful area of the Einger Lakes of New 
York. And it is my pleasure to introduce her in one of her first tes- 
timonies to the committee, and I know it will not be her last, hav- 
ing had the privilege of reading her testimony before it was given 
here today. 
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And with that, I yield back and welcome her for her testimony. 

Chairman BOUSTANY. Thank you Mr. Reed, and welcome, Ms. 
DeStefano. 

Fourth, we will hear from Mr. Michael Regier. Did I pronounce 
it correctly? 

Mr. REGIER. Yes. 

Chairman BOUSTANY. Senior vice president of Legal and Cor- 
porate Affairs for VHA, Incorporated. VHA is the Nation’s largest 
alliance of nonprofit hospitals serving members in 47 States. Wel- 
come, sir. 

And finally we welcome Mr. Bruce Hopkins, senior partner at 
Polsinelli Shughart in Kansas City, Missouri. Mr. Hopkins has 
published multiple treaties on nonprofit tax issues and is a former 
chair of the American Bar Association’s Committee on Tax Exempt 
Organizations. 

I want to thank you all for being here today and spending time 
with us. The committee has received each of your written state- 
ments and we will make those part of the formal hearing record. 
Each of you will be recognized for 5 minutes for your oral remarks. 
And Mr. Colinvaux, we will begin with you. You are recognized for 
5 minutes, sir. Thank you. 

STATEMENT OF ROGER COLINVAUX, ASSOCIATE PROFESSOR, 

COLUMBUS SCHOOL OF LAW, THE CATHOLIC UNIVERSITY 

OF AMERICA, WASHINGTON, D.C. 

Mr. COLINVAUX. Thank you. Thank you, Mr. Chairman, Mr. 
Ranking Member, Members of the Committee. Thank you for invit- 
ing me to testify today and for holding this hearing. The (c)(3) sec- 
tor is a vital and dynamic part of our civil society, but it is also 
a sector with its share of business interests, bad actors, and vested 
interests as well. In part for this reason, the law governing our tax- 
exempt organizations is increasingly complex and also adrift. 

I am here today to express my concern that the law is developing 
without a clear sense of the Federal role or a tax policy towards 
(c)(3) organizations. Now, we first granted exemption about 100 
years ago and the law has changed a lot. For one thing (c)(3)s have 
to apply for their status and report annually. They didn’t when we 
started. (C)(3)s face restrictions on some of their activities like cam- 
paigning and substantial lobbying, but initially there were no activ- 
ity restrictions. (C)(3)s must pay tax on some types of income, their 
unrelated business income, and private foundations pay tax on 
their investment income, so we don’t have a blanket exemption 
anymore. Some (c)(3)s also are preferred over others. Public char- 
ities face many more restrictions than private foundations, so not 
all charities are still treated equally. 

So over time. Congress has placed limits on exemption. But what 
is interesting is that these limits are mostly negative in nature. 
That is, what we have said is, don’t do this or don’t do that or 
please file a form with the IRS as you go along. But we haven’t 
really required anything affirmative of (c)(3) organizations. That is, 
we don’t say that they must do anything to secure their status. 
Thus, we have kept the broad purposed-based approach to exemp- 
tion under which it is relatively easy to become a (c)(3) and remain 
one. 
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We have also kept the all-or-nothing approach to exempt status 
making the main tool IRS has for enforcement, revocation of sta- 
tus, which because it is so drastic is also a somewhat limited tool. 
The results I believe are legal standards that facilitate growth but 
little in the way of oversight capability, in large part because there 
is not much for the IRS to measure. This can lead to problems and 
it has. In recent years we have seen far too many (c)(3) organiza- 
tions associated with scandals and we have had legislation as a re- 
sult. 

Now, I want to talk about this legislation for a few seconds be- 
cause it highlights what I see as the current trends in the law. 
First, Congress has shown frustration with the breadth of the (c)(3) 
exemption standard. 

First, in the case of credit counseling groups and then in the case 
of hospitals. Congress decided to impose more rigorous exemption 
requirements on these organizations than other (c)(3)s. This, in my 
view, is very significant because it treats some (c)(3)s worse than 
others based on the organization’s purposes. We haven’t done that 
before. What this means is that the sector can be broken down into 
its component parts, disaggregated, with legal standards tailored to 
each organization type. 

Second, Congress has shown a willingness to blur the line be- 
tween public charity, and private foundation, in several cases 
adopting the bright-line anti-abuse rules applicable to private foun- 
dations and applying them to stop abuses at public charities. This 
matters because it suggests that the old way for distinguishing 
(c)(3)s as public or private is less relevant today and that abuses 
can and do occur at public charities. 

However, rather than selectively applying foundation rules to 
abuses of public charities, it might be better to reexamine this dis- 
tinction entirely. We can look at each abuse, decide if it is still a 
concern, and, if so, for which type of (c)(3). 

The final related trend to emerge is that Congress is showing a 
preference for brighter enforcement lines, more intermediate sanc- 
tions, and so frustration with the current facts and circumstances 
approach to enforcement. All these trends are important because 
they show the current direction of the law. We have a 
disaggregation of the sector based on purpose, a weakening of the 
public charity, private foundation distinction and a preference for 
bright, if harsh, enforcement lines. 

Now, going forward, I think the question is whether to continue 
on this path, and here I see a fork in the road. Right now the path 
is focused on abuse. Policymakers respond to abuses with new 
rules, and stopping abuse and protecting the integrity of the sector 
are very important goals. And in my written testimony I highlight 
some ways we might consider to focus on that. 

Another avenue for tax reform is to reconceive of the role the 
Federal Government has to (c)(3) organizations. Our current ap- 
proach is somewhat monolithic. We tie all the tax benefits to (c)(3) 
exemption. Why not instead focus on areas where the Federal in- 
terest is the greatest: on support for charitable contributions; and 
decide whether eligibility to receive contributions should depend on 
the satisfaction of new criteria, perhaps based more on activities 
and outcomes rather than purposes? 
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I see I am out of time. I recognize the very important goal of 
oversight. And thank you for inviting me to testify today. 

Chairman BOUSTiySlY. Thank you Mr. Colinvaux. 

[The prepared statement Mr. Colinvaux follows:] 


Testimony of Professor Roger Colinvaux' 

Before the House Committee on Ways & Means, 

Subcoinniittce on Oversight 
Hearing on Tax Exempt Organi/ntions 
May 16, 2012 

Mr. Chairman, Mr. Ranking Member. Members of the Committee, thank you for inviting me to 
testify today, and for holding this hearing. I believe that the laws regulating the section 50 1 (cX3 ) sector 
arc in need of a eritieai look, and welarme the ttpportmiity to provide my observations about tbe current 
Slate of the law.* 

In sum, I offer a descriptive account, in an effort to better understand the development of the law, 
and to explain its increasing complexity. The central tenets of my account arc that recent legislation has 
established new legislative precedents that run counter to the traditional regulatory approach: precedents 
for distinct exemption standards based on the type of organi7alion, a weakening of the basis for 
distinguishing among charities as “public” or “private,” and a related preference for brighter enforcement 
lines and fruslraiion with the status quo. These trends make for growing complexity, but are in large part 
a reasonable response to the historic legacy of defining a sector based on broadly conceived purposes and 
the inherent difficulties of oversight that follow. Going forw ard. It is critical to assess the federal role in 
support of the section 501(cX3) sector, and at a minimum, take steps to further the integrity of the sector 
by minimizing opportunities for abuse, More broadly, if the federal approach is to be rcconceivcd, the tax 
policy focus should shift to greater promotion of activ ities rather than purpe^ses. and require more from 
the sector than avoiding bad outcomes. 

A. Background 

Under federal tax law, an organization that is “organized and operated exclusively for religious, 
charitable, scientific, testing for public safety , literary, or educational purposes” is tax preferred. This 
single legislative phrase provides a standard not just for tax exemption for over a million organizations 
(which are diverse in purpose, .size, fimction. complexity, and effectiveness)* but also is a gateway to 
several lax and nontax preferences, including eligibility to receive ta.x deductible contributions (for 
income, estate, and gift tax purposes), access to tax-exempt financing, State property tax exemptions, and 
regulatory relief, among other benefits.'* The section 50I(cX3) designation includes large national 
organizations with many millions of dollars ol revenue, and small local organizations with gross receipts 
under S5,()l)(). ' The result is invariably referred to as the “nonprofit sector,” the “charitable sector."’ tbe 


' Associate Profcs.sor of Law, Columbus School of Law, The Catliolic University of America. Legislation Counsel, 
Joint Committee on Taxation. 200I-200S. 

■ Portions of this testimony arc based on my article: Charity in ihe 21^ Century: Trending Tov>ards Decav, 1 1 F LA. 
Tax Kfn’. 1 (201 1), and available for dounload at htip:/.'papers.ssm.com/sol3/pa[>crs.cfiTi?abstract_id=l809l 71 

^ The National Center for Charitable .Statistics at the Urban Institute maintains an informative coding scheme for 
charitable organizations, available at ii^^:.'/*'cpsdalav»'cb.u'‘^u '.■rg/PabA:..ps/Toiio''oni--.,-, er"jL‘\v- 
sutrPnt.plipVv-'ntceczt "pc<L:f- 0. 

^ See Staff of Joint Committee on Taxation. 109ih Coi^., Historical Development and Present Law of the Federal 
Tax Exemption for Charities and Other Tax-E.xcmpt Organizations, at Appcndi.v (Joint Comm. Print 2005); Evelyn 
Rrody. All Charities are Property- Tax-Exempt, But Some are More Exempt Than (.)tbers, 44 New Eng. I . Rev, 621 
{2010). 

' One recent estimate provides that tbe section .50I(c)(3> designation covers over l.l million organizations, with 
revcnue.s in one year of approximately SJ.4 trillion, and a.ssel holdings ofapproxiiTuilely S2.6 trillion. Molly F, 
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“independent sector’" - but for purposes of niy testimony. J will use tire phrase "seetion 501(c)(3) sector,’’ 
riiis is because the identity of the sector stems not exclusively from its nonprofit status, charitable nature, 
nor independence, but rather from its relationship to this iconic section of the tax code. 

B. Historical and Current Legal Characteristics of the Section 501(c)(3) Sector 

The initial exemption was passed in 1913 and had set eral notable characteristics: ( 1) The 
exemption was self-enforcing - there was no requirement that the organization apply for the exemption or 
report regularly. (2) No explicit limits weie placed on activities.^ (3) The exemption was a complete or 
blanket exemplitm, that is. it covered all of an organization's income. (4) The exemption applied equally 
to all organizations meeting its terms. (5) The exemption was all or nothing: either the organization met 
the requirements and wa.s free from income tax or it did not meet the requirements and was subject to 
income lax. (6) The exemption was conditioned on a “good” purpose and no effort was made to define 
purpose in concrete terms, based on. outcome, content, or other quantifiable measure. (7) The exemption 
was conditioned on the private inurement restriction; that is the profits of the organization were required 
to go to the good purposes of the organization, and not be paid out to private persons or private interests. 
(8) The standard for tax exemption was used as a basis for other, distinct tax benefits; for example, as of 
1917. the language of the exemption provided a basis for the charitable contribution deduction. 

It is not surprising that iOO years later, the law has changed. Section 501(c)(3) status is not self- 
enforcing. but is conditioned upon an explicit determination by ilie Internal Revenue Service (“IRS") and 
subject to ongoing oversight through the filing of annual information returns. Congress also decided that 
certain activities were inconsistent wdlli tax exemption: for example, section 501(c)(3) organizations may 
not participate in political campaigns or engage in substantial Jobbyhig. Further, llte exemption is not a 
blanket exemption. All charitable organizations are subject to tax on income from business activities tliat 
are not related to the organization’.s section 501(c)(3) purpose; and some section 501(c)(3) organizations 
(i.e., private foundations) are subject to lax on their investment income. Finally, tlie exemption no longer 
applies equally to all. Section 501(c)(3 ) organizations are divided into broad categories: public cliarities 
and private foundations; with the former being preferred to the latter for purposes of the charitable 
deduction, tax exemption, and permissible activ ities and surveillance. 

Tltese changes are all significant legal responses to experience with section 5U](c)(3) 
organizations over the course of a cenlnry. Yet much of the foundational statutory laws and historical 
approaches to section 501(c)(3') status and enforcement have remained the same. The two core statutory 
requirements of the 1913 exemption are unchanged: section 501(c)(3) exemption still (importantly) 
requires a generically ’•good” purpose;^ and the exemption still is conditioned on the private inurement 
restriction. In addition, the requirements for the charitable deduction remain linked to the requirements 
for section 501(c)(3) exemption, i.e., the law does not require separate tests for two rather different tax 
benefits. Further, section 50i(c)(3) status remains, for nil intents and purposes, an cither/or proposition. 


Sherlock & Jane G. Gravcile. Cong. Research Serv., R40Q19. ,4 ji Overview of the Nonprofit and Chariiable Sector 
3,9-12 (2009) (reporting as of July 2009 and not including organizations tliat do not repoit to the IRS on the annual 
information return (Fomi 990 series) such as churches and small nrganizatic'ns). 

In 1919, hovvever, ihc Treastirv adopted a regulation for purposes of the chariiable comi ibniion dcduciion of 1917 
stating “associations formed to disseminate controversial or partisan propaganda are not educational within the 
meaning of die statute.” Reg. 45, art. 51 7 (1919), in T.D. 2831. 21 Treas. Dee, Int. Rev. 285 (1920). 

' or course, a cenuiry'’s w'orih of experience provides considerable precedent as to what qualifies as a section 
5ni(c)(5 ) organization as deiemiined over time by the TRS and the courts. 
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Re\ ocaiion of exemption, which is based on an inquiry into aH tlie facts and circumstances, remains the 
priraaiy sanction for Xailui’e to meet a condition of section 50 1 (c)(3) status.* 

C. Observations Regarding Historical Changes 

Thinking, broadly, about what has changed and v^ hat has stayed the same, a number of 
observations can be made. First, the historical trend is toward more reslTiclions on the section 5U!(cX3) 
designation. What began in 1913 as a fairly straightforward and sweeping tax exemption, has been 
incrementally pared back and .subjected to more rules and requirements. Section 501(c)(3) organizations 
must apply for their status (with churches a principal exception), may not engage in certain activities, 
must pay tax with respect to some incoine, and some organizations will be treated better than others. 

Second, these restrictions gencralK' ha\’e Taken The form of negative railter than positive 
requirements, Positive requirements are the things a section 501(c)(3) organization must do to secure and 
keep its status. By contrast, negative requirement.s are the things a section 501(c)(3) organization must 
refrain from doing. In other words, section 50 1 (c)(3) organizations have been asked to refrain from doing 
certain things, such as politicking or lobbying, or engaging in (unlaxed) business activity. But section 
501(c)(3) organizations have not, in general, been asked to do anything affirmative, apart from file 
fonns.'^ Thus, the cenlur 3 '’s narrowing of the 501(c)(3) designation has occurred not through an effort to 
limit eligibility for the preference or to demand something quantifiable in return for tax benefits, but 
through rules that constrain the scope of the preference once eligibility has been established. 

A third observation relates to a consequence of a century of retreat from the scope of the original 
tax preference in the form of negative and not positive restrictions: the facilitation of a lat^e and growing 
section 501(c)(3) sector. Without positive requirements, becoming and remaining a charily' Ls relatively 
easy. And although a charity in 20 12 faces a lot more rules and restrictions than a charity- of 1913, apart 
from a vague enireaiy to remain ‘’operated" for its purp('se, ihe exemption, once granted, is unlikely to be 
withdrawn. Further, the pluralistic approach toward defining section 501(c)(3) organizations means that 
the definition evolves to accommodate societal change and as it does so, the activities encompassed by 
section 50Uc)(3) grow. In addition, because llie requirements for the charitable deduction are linked lo 
requiremenis for section 501fc)(3) exemption (and other benefits), the amount of support provided by the 
federal government to the sector via the section 5Ul(c)(3) designation also naturally increases along with 
the scope of the exemption standard. 

A fourth observation relates to enforcemeni, Overall, the risk of audit for a section 501(c)(3) 
organization is low. But to a certain extent, the examination rate as such is beside the point. Even iftliere 
were a dramatic increase in re.sourccs and a corresponding uptick in audits and examinations, there likely 
woitld be little meaningful change in growth or in tlte nature of organizations qualifying for section 
501(c)(3) status. This is because, at least with respect to public charities, there is very little “hard’' law for 
the IRS to enforce. In general, the IRS is limited to an inquiry into “purpose," with the tiuust of the 
inquiry being not on the substance of the purpose, or the direct accomplishments of the organization, but 
on the more ethereal inquiry' into whether the organization really is benefiting private interests more than 
public ones. Importantly, this existential question Is the heart of the matter primarily because of the 
absence of anything positive to measure and the all-or-nothing, facts and circumstances nature of 
enforcement. An organization either qualifies as a 50 1 (c)(3) organization or it does not, there is no 
middle ground. Further, because the sanction is severe, an already delieaie query is lo a ceitain extent 


* There are exceptions. Excise taxes, or intermediate sanctions, may he imposed on self-dealing transactions and 
excess lobbying, IRC § 4941,4058, 4911. 


The principal exception lo this is impo.siiion ofa pay out requirement on private foundations. IRC § 4942. 
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lilted in favor of the organizaiion. Re\ocalion of llie 501(c)(3) desigiiarioii is a serious step, and. as a 
practical matter, is not (and should not he) undertaken lightly. Tliis leaves the IRS witli very lilcie other 
than the somewhat limited tool of intermediate sanctions to try to deter and punish bad behavior, which in 
any event ha.s veiy little to do with overseeing the accomplishments of the organization. 

A final related obseivation is that the consequences of regulation by negative restriction and the 
relative absence ofbright enforcement lines are beginning to stress the viability of the regulatoiy system 
and the section 501(c)(3) designation. The ail-or-noihing nature of the tax preference combined with the 
vague positive requirement to be operated for section 501(c)(3) purposes and no other positive measure, 
has limited the abilin- of the IRS, for belter or for worse. effccti\'ely to police abuse or to check the 
growth of the section 501(c)(3) sector in any meaningful way. or even to provide any strong degree of 
confidence that the organizations receiving the section 501(c)(3) moniker, typically at the outset of their 
existence, meet their promises or are actually serving a public benefit. The outcome is a large and 
growing section 50 ) (c)(3) sector and legal standards that accommodate growth. 

D. Trends Exemplified b}’ Recent Legislation 

Growth without rneasureable standards is conducive to problems. Although the section 501(c)(3) 
form is vital, it is also relatively easy to abuse and hard to enforce. And so in recent years, scandals have 
loo often been associated with section 5()l(c)(.3) organizations, at .some considerable cost to the “halo” 
effect of the sector as a whole. Scandals have involved certain iconic institutions, contributions of 
noncash property, participation in tax shelter transactions, spending and management abuses at private 
foundations, eoncerns about grant-making public charities sueli as donor-advised funds and supporting 
organizations, scandals in the hospital and credit counseling indtisfiies, and excess compensation to name 
some of the more prominent. 

Scandals led to significant section 50UcX3) relbrm legislation over the past several years. These 
legislative responses are telling, quite apart from the substance, in that the legislation highlights growing 
tensions within the current tax policy framework. For one. through the legislation Congress in effect has 
said that the breadth and amorphous nature of the section 50 1(c)(3) standard is too generoii.s. For another, 
Congress has expressed disaffection with the current basis for distinguishing among charities as “public” 
or “private.” And for a third. Congress has begun to approve brighter lines over facts and circumstances 
approaclies to enforcement. It is important to see how' these trends are being articulated through legal 
changes because they provide the best sen.se of the current direclion of the law, 

fi) FriisiraHon with llie hreadlh and amorphous quality of the section 50It'c}/’3f exempiion 
standard 

Altliough the open-ended standard for exemption yields the benefits of a diverse sector, it also 
comes with costs. As noted, the lack of affirmative standards makes rneasiireinenl and enforcement 
difficult, a problem magnified by the size of the sector. Alternatives might be to require tliat some 
threshold of activity be met, to najTow the scope of the section 50 l(c')(3) standard, or even to impose 
guidelines on how money is to be spent and for whose benefit. Another, less divisive, response is to 
focus on process. Positive but process-oriented requirements do not mandate that a specific or 
amount of a public good be provided, but nonetheless require action by the 5()l(c)(3) organization, action 
intended to facilitate production of the public good. The reform legislation took significant steps toward a 
more process-oriented approach. 

Credit counseling organizations are an example. In response to abuses. Congress took credit- 
counseling organizations out of the generic framework of section 501(c)(3), and provided a series of 
distinct bright-line standards for section 501(c)(3) status. Accordingly, credit counseling organizations 
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must satisfy several extensive requirements, including rules about the eomposilinn of the governing body, 
rules requiring a reasonable fee policy (one that requires provision of services even if the consumer does 
not have the ability to pay), categorical rules about permissible practices, rules about ownership of related 
entities, and rules limiting the amount of allowable revenue from certain sources. 

Such statutory precision regarding the conditions of section 501 (c)(3) status for a particular type 
of organization was unprecedented. It represented a significant conceptual shift, considering that the 
general operating prijiciple of section 501(c)(3) has been that all public charities are created equally; that 
is, if you have a “good’' purpose, the law will not adversely discriminate because of such purpose. Even 
when Congress created second-class citizenship for priA'aie foundations, foundations generally were 
disfavored because the foundation form could lead to abuse, and not because of the substance of 
foundation activity, By contrast, credit-counseling organizations now are singled out by their purpose, 
and special mles are applied on this basis. 

Hospitals are another example. As a class, hospitals are perhaps the most prominent part of the 
section 501(c)(3) sector, and have long raised questions about the meaning of the section 50i(c)(3) 
exemption standard. This is because many section 501(c)(3) hospitals may seem indistinguishable from 
taxable for-profit hospitals. Both, after all, perform similar funclions. In general, the legal difference is 
that a section 501(c)(3) hospital must provide a “community benefit.” But this standard has been widely 
criticized for its lack of a positive measure. Accordingly, a policy question has been whether section 
501 (c)(3) hospitals should be subject to affirmative positive requirements, such as mandating some free or 
charity care as a condition of section 5(ll(c)(3) status. 

In response, in 2010 Congress adopted new exemption standards for section 5()](c)(3) hospitals. 
To maintain 50J(c)(3) status, hospitals must, among other things, and in addition to generally applicable 
standards, conduct a “community health needs assessment” at least once every three years, establish a 
w'riiten financial assistance policy and a written policy relating to the provision of emergency medical 
care, limit the amount of charges to certain patients for emergency or other medically necessary care, and 
refrain from engaging in “extraordinary collection actions” without first making reasonable efforts to 
discover wiiether a patient is eligible for financial assistance. New reporting requirements and excise 
taxes also apply. 

it is noteworthy that these new standards do not impose a substantive positive requirement on 
section 50 1(c)(3) hospilal.s; rather, the legislation settles for process-oriented rules that arc designed to 
promote a more charitable outcome. For example, the financial assistance and emergency care policies, 
and requirements to stop overcharging the indigent and perfomiing unreasonable collections arc anti- 
abuse oriented: i.e., focusing on stopping manifestly uncharitable behavior. Although important, this of 
course is different from aifimiacively requiring charitable aciivtly. The community health needs 
assessment comes closer to imposing an affirmative charity standard. Bj’ requiring section 501(c)(3) 
hospitals formally to seek input from and assess the needs of their eoiniuunilie.s, the legislation aims to 
force hospitals to consider how they are integrated within and accountable to the coinumnitics they serve, 
and, therefore, to take active steps to faster a communit\ (and charitable) benefit. Notably, however, the 
legislation stays well on foe side of process, providing no hint as to what a community benefit iniglU be 
substantively. 

The credit counseling and hospital-specific legislation nor only highlight the difficulty of 
imposing substantive positive requirements, but also show that Congress continues to wrestle with the all- 


fhere is sonic nflimialivc discrimination based on piipiosc: churches, hospitals, and colleges and universities are 
generally considered to be “public charities” (and not private foundations) by definition — thal is, based on their 
purpose. IRC § .509(a)i 1). 
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or-iiothing nature of section 501(c)(3) stattis. For example, most of tlie new hospital requirenieiiis are 
conditions of section 50Uc)(3) status. In theory at least, this means that if a charitable hospital violates a 
requirement, for example by engaging once in an unreasonable collection activity, the hospital’s 501(c)(3) 
status is revoked. This oiucoine is highly unlikely, however, making these new requirements (and other.s 
like them) aspirational in nature — i.e., a sanction is plausible only in the most egregious of cases. Thus, 
these efforts to tighten the standards for section 501(c)(3) status show how difficult it is To regulate 
behavior when there are no positive obligations to enforce and the principal sanction is re\ ocation of 
501(c)(3) status. This diffciilty is evidenced by the fact that the Treasury Department and the IRS have 
not yet issued administrative guidance that describes the consequences of or penalties for noncorapliance 
with the additional exemption requirements. 

(ii) Erosion of ihc public charitv-private foundation distinction 

Initially, the law made no distinction among section 501(c)(3) organizations: all in effect were 
treated equally. Yet, as lime passed, the “private’’ foundation was singled out for adverse irealinent. The 
private foundation is defined in the negati\'c, as something other than a "public" charity. Some 
organizations are deemed public because of their function and role in the community: hospitals, colleges 
and universities, and churches, Most other organizations must satisfy a public support test, The theory is 
that all such “public” organizations will be overseen effectively by their donor or service-based 
community, Such oversight, lacking for a private foundation, means in theorj' that the public charity is 
less susceptible to abuse, and so should escape additional regulation. In effect, by distinguishing public 
charily from private foundation in this way. Congress assumed that public charities did not raise the same 
concerns, either as a matter of form or substance. 

The consequences of being public or private are stark. Operationally, a comprehensive ami-abuse 
regime - a series of negative restrictions - applies to private foundations, and is enforced by stitT excise 
taxes. The anti-abuse rules target four areas: self-dealing between the foiindalion and foundation insiders, 
excessive ownership of a for-profit business, the making of risky investments, and spending for non- 
exempt purposes. In addition, private foundations are subject to a key positive requirement - they must 
pay out a percentage of investment assets each year for exempt purposes. Private fouiidations also are 
disfavored for purposes of the charitable deduction rules; and most private foundations must pay a tax on 
investment income, Public charities face far fewer restrictions. 

The exi.sience of the public-private distinction is important because it demonstrates in law and 
policy a preference for certain categories of 501 (c)(3) organization over others. It also presents 
alternative regulatory approaches, giving policymakers a base from which to regulate abuse generally. 
Thus, the recent wide array of reported scandals at public charities tested the underlying theory of the 
public-private distinction, raising the question w’hclhcr additional anti-abuse rules were necessary for 
public charities. For exajuplc. if seif-dealiiig at public charities is not sufficiently addi esscd by cuirent 
law. should the less forgiving private-foundation self-dealing rules be applied? Similar questions could 
be asked of all tlie private foundation anti-abuse rules. 

Although the ongoing efficacy of the public-private distinction was not directly addressed in the 
reform legislation, Congress made liberal use of the private foundation rules in reforming two types of 
public charily; donor ad\ ised funds and supporting orgaiiization.s. Here, Congress applied private 
foundation-like rules in the areas of the charitable deduction, sclf-dcaiing. payouts for exempt purposes, 
excess holdings of a business, and nonexempt purpose expenditures. 

While utilizing private foundation rules for these types of public charities may be a natural and 
appropriate response, the more the private foundation rules are applied to public charities, the less distinct 
public charities and private foundations become. Indeed, it is likely that with each new scandal at a 
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public charity, tlie pressure w ill incrca^.e to extend the private foundation anti-abuse rules to cover tlte 
new scandal. 

The trouble with such a selective incorporation approach, however, is that it neglects to address 
the underlying issues. Granted that our current system treats some 50 1 (c)(3) oi^aiiizations better than 
others, does the current basis tor doing so make sense? Should we assume that some 501(cK3) 
organizations are inherently deserving of “better” treatment because of their function, or sources of 
support? Or can we draw different lines? Rather than selectively incorporating aspects of the private 
foundation regime to public charities, a more sensible approach might be to reexamine the basis for the 
distinction altogether and analyze each abuse currently regulated and decide the extent to which the abuse 
remains a conceni. and if so, with re.speci to what types of 501 (c)(3) organizations. Should all section 
50l(c)(.3) organizations be subject to an excise tax for non-exempt purpose spending? Should there be lax 
consequences to imprudent investing for any ri'pe of section 50 1 (c)(.3) organi/aiion? Should we 
distinguish 501 (cX3) organizations for purposes of the charitable deduction, not just on the basis of 
whether the organization actively conducts a program (as opposed to primarily making grants), but also 
on the tj'pe of program or public good provided? 

(iiij Toward brighter enforccmcfit lines 

One response to abuse of section 50 1(c)(3) organizations is for more and better enforcement of 
the laws. But one of the difficulties with a “more enforcement” argument, apart from the political 
question of resources, is the question of .standards for enforcement. For public charities, there are no 
measurable affirmative obligations and few' anti-abuse rules. Hnforcemenl is largely of broad purpose 
requirements or of negative restrictions that depend intcasivcl>' on facts and circumstances 
derenninalions; for example, no private inurement, no private benefit, no iiitenention in apolitical 
campaign, and no substantial lobbying.*' Further, because of the all-or-nothing nature of 501(c)(3) tax 
exemption, enforcement for public charities generally means the drastic step of revocation of charitable 
status. I'he chief exception to revocation is the iiiiennediate sanctions or excess benefit transaction rules, 
but these are fairly generous as compared to the private foundation rules on self-dealing, are process- 
oriented, and fairly limited in scope. 

More effective enforcement might depend on a new legislative approach: brighter lines and. 
perhaps, po.siiive requireinenUs. There is evidence that the legislative policy is beginning to shift in this 
direction. Precise slandaixls imposed on credit counseling organizations and the private Ibundaiion-Hke 
rules that apply to donor advised funds and supporting organizations are each modest confessions that 
additional cjiforccmcnt tools are needed to police certain abuses. In addition, these provision.s show a 
preference for brighter lines in enforcement over the prevailing fads and circumstances or value-based 
standards for imposition of sanctions. 

Even stronger evidence of a shift is found in the rule enacted in 2006 designed to stop 
participation by tax-exempt organizations in tax shelter transactions. The provision imposes a 100 
percent excise tax on proceeds attributable to know ing participation by a tax-exempt organization in a 
“prohibited tax shelter iraiisaciiou.” Notably, the tax applies even absent knowing conduct though the 
rate is reduced in such cases to 35 percent. 

In enacting this provision, move limn any of the other reform provisions. Congress changed the 
ground rules for tax-exempt status. As a policy matter, the provision .stands for the proposition that it is 


" With respect to lobbying, section 501(c)(3) organizations that make an election under section 501(h) of The t’ode 
are subject to an exiensive set of regulatory rules, anti so are not subject to llie default facts and circumstance^ “no 
substantial part” lest. 
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t'undamciitally inconsistent \\ ilh tax-exempt status to engage in conduct that enables tax exasion. True to 
fomi. it is a negative restriction, but unlike some of the other broad negative restrictions (no substantial 
lobb) ing, no political intervention), it was written with a strong deterrent that does not require revocation 
of tax-exempt status. And consistent with the anti-abuse approaches taken with respect to donor advised 
flinds and supporting organizations (following die private foundation approach), tlie rule in effect slops 
the transaction, without allowance for much in the way of facts and circuinsiances ambivalence. In short, 
the rule prox ides the IRS xvith a strong, previously lacking, enforcement tool. 

Going forward, the question is the extent to Vvhich this trend will continue. Although bright lines 
can hax'c inequitable outcomes, their administrative appeal is manifest. As the public charity-private 
foundation distinction breaks doxxm and the section 501 (c)(3) sector continues to grow, there will be 
increasing pressure for more certainty in tax enforcement through imposition of bright-line rules. 

F. Concluding Observations: Tax Policy and Section 501(c)(3) 

In general, over the course of n centurx-. notwithstanding dramatic change in the scope and 
dix'crsit}’ of the section 501(c)(3) sector, and so of the aggregate value of the tax benefits, most legal 
change has been in the form of negative requirements or process-oriented positive requirements and not in 
the imposition of substantive positive obligations. .Although the initial exemption of 1913 has been 
significantly restricted in many w'ays, key fundamental traits have remained relatively untouched: the 
broad purpose-based approacli to qualification as a section 501(c)(3) organization, the all-or-nothing 
approach to enforcement for public charities, and the policy of linking multiple tax benefits to a 
determination under section 50 i fc)(3). The result ha.s been a large, growing, and dix erse section 
501 (c)(3) sector, but also a sector, especially with respect to public charities, that is proving increasingly 
difficult to oversee. 

Recent reform legislation shows that tlie law is xxTe.stling with the remaining legacies of the initial 
approach to section 501(0(3) exemption. Clear trends that emerge are fnislration xxiih the breadth of tlie 
standard under section 501(c)(3) and with the all-or-nothing, facts and circumslances-based means of 
enforcemeni. Tlie result lias been piecemeal re form; a iVaginentation of the section 50 l(c)(?) sector based 
on purpose (but an unwillingness or inabilit} to measure the purpose), and a gradual but selective 
blending of the public charity-private foundation distinction. This piecemeal reform approach has some 
predictive capacity. As nexx' .scandals are reported, the law will likelx continue to shift in the direction 
now cast - following the lead of credit counseling organizations and hospitals, and further disaggregating 
the sector. And the Iav>^ likely will continue to borrow’ anti-abuse measures from the private foundation 
regime and seieeiively apply them to public charities oii a case-by-case basis. 

Such piecemeal reform, certain to liax'c detractors, nevertheless sliould be viewed as a 
consequence of the reluctance to impose substantive positive obligations on section 501(c)(3) 
organizations. In the absence of a positive standard for exemption and die presence of a groxving sector, 
xvhen it comes to ox’crsight, tliere may be little choice but to draw additional lines based on fonn and not 
substance. This may result in formal compliance, w ith greater emphasis placed on functional categories 
and process: such as through governance initiatives, greater disclosure and transparency, community- 
based input and accountability, and brighter (if harsh) enforcement lines to police abuses. 

Key questions going forward are w hether additional reform is necessarx- along the lines 
established, whether the status quo is acceptable, and whether the current system has become too 
complex. My suggestion is to start from first principles - and to debate aiiexv tlie relationship of the 
federal tax laxv and private, “good purpose’' organizations. My overai'ching concern is that our law^ is 
developing xvithout a clear understanding of the federal legal role. To what extent docs tax exemption 
warrant regulation? What tx'pes of entities does the government seek to promote? Should the government 
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care how an exempt oigaiiizalion spends its monej? Is there a federal tax policy with respect to 
■‘charities”? The answers to these questions are not easy - but attempting to answer them is impuilanl. 

AT a minimum, protecting the integrity of the sector (the "halo”), and easing its administration, 
should be a top priority. In my view, Congress could advance this goal by focusing on ways to keep 
seclioii 50 l{c)(3 ) organizations from abusive aiTangeinents. One way would be to reconsider the current 
tax incentives for noncasli charitable contributions. Many of the scandals of the past decade invoK cd 
such coutributious, which encourage donors and section 501(c)(3) organizations alike to engage in 
transactions that often yield questionable public benei'ils. The cost is not just to the Treasury, but to tax 
administration and to the reputalit>n of the sector. Another is to ensure that the rules enacted to prevent 
ta.x-exeinpt organizations from participating in tax shelter-like arrangements are working. A third is. as a 
general principle, to tighten or maintain current borders, such as the rules against campaign activity, 
substantial lobby ing, the unrelated business income tax, and pri\ ate inurement (through tougher 
intermediate sanctions). Although some would argue that some borders should be expanded, to allow 
campaign activity for example, I tliink it important to recognize that further dilution of section 501(c)(3) 
purposes could lead to even more abuse and a less “charitable” sector. ' 

More broadly, my testimony is intended to emphasize that the current rcgulatoiy approach is 
largely ineffective - in part because there is no clear goal for oversight. Is the goal just to minimize 
abuse, or to promote a public good (other than the presence of a large and diverse section 501(c)(3) 
sector)? The purpose-based approach is increasingly complex, yet by focusing on purposes not activities, 
the system’s added complexity does little to promote or reward positive “charitable” output, and 
continues to facilitate unchecked growth in an environment of dwindling tax administration resources. 
This may not be sustainable. 

If the present approach to the section 501 (c)(3) sector is to be reconcci\ed, it is important to 
recognize that much of the federal interest in section 50 i (c)(3) organizations stems from the charitable 
deduction and other tax benefits, and less Irom tax exemption. .Accordingly, the tax policy focus could, 
and in my judgment should, be on whether the eligibility standards for other tax benefits, especially the 
charitable deduction, should be tightened, including by changing from a deduction to a credit. Focusing 
on the tax policy in support of charitable donations would lead, appropriately in my view, to greater 
emphasis on promoting activities, such as certain types or levels of output of public goods, rather than 
merely curbing abuses. Ultimately, this is the precise role of Congress to decide the ty'pes and quantum 
of charitable outcomes and activities that should be encouraged and rewarded by the federal tax system, 
and the tax benefits to be used for such purposes. 

The section 501(c)(3) sector is w'idely praised and admired for its contributions to society and as 
representing much of what is best in our nation: a dynamic civil society that fosters voliinteerism, 
altruism, and community. But the section 501(c)(3) sector also is a ''sector.’* replete with business 
elements, inefficiencies, bad actors, and vested imercsis. The federal lax system’s support for the section 
501 (c)(3) sector is longstanding, but also to a certain extent adrift. 1 here is no simple remedy - but this 
hearing is an imi:)ortant step toward more effective oversight. 

Thank you for inviting me to testify, and ! welcome any questions. 


’■ My foi'thcoining article. The Political Speech of Charities in the Face of Citizens United: A Defense of 
Prohibition, addresses this issue (available at hiTp;//papers.ssrn.coin/sol3/papcrs.cfmVabstracl_id=1726407). 


Chairman BOUSTANY. Ms. Aviv, you may proceed. 

STATEMENT OF DIANA AVIV, PRESIDENT AND CHIEF EXECU- 
TIVE OFFICER, INDEPENDENT SECTOR, WASHINGTON, D.C. 

Ms. AVIV. Thank you, Mr. Chairman, Representative Lewis, and 
Members of the Subcommittee for this opportunity to testify. I 
serve as the president and CEO of Independent Sector, which is a 
national coalition of nearly 600 public charities, foundations, and 
corporate giving programs and, that, with their affiliates, total tens 
of thousands of charitable organizations across the United States. 
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Every day charitable organizations work to provide help for fami- 
lies in need, assist victims of disaster, enhancing the cultural, 
physical, and spiritual life of communities, and foster the demo- 
cratic values of justice and individual liberty. 

These life-changing programs, as well as the 13.5 million jobs 
and $670 billion in annual wages provided by the nonprofit sector, 
are made possible in part by the generosity of Americans who con- 
tribute millions of hours and billions of dollars to support the chari- 
table causes they care about. 

The difficult economy has affected both charitable giving and the 
need for services from charitable organizations. Annual giving 
dropped $30 billion between 2007 and 2009, and has not yet fully 
recovered to pre-recession levels. At the same time, charitable orga- 
nizations have struggled to meet payroll or hire additional workers 
as they work to keep pace with the dramatic increase in demand 
for services. According to a study by the NonProfit Research Col- 
laborative, human service organizations, for instance, saw a 78 per- 
cent increase in demand in 2010. 

Congress can help by immediately passing the expired tax ex- 
tenders package which includes the IRA charitable rollover and en- 
hanced deductions for donations of food. 

As you look towards tax reform, we also ask you to keep in mind 
the positive impact of tax incentives for charitable giving on the 
people we serve, and explore ways to expand those incentives. 

Because charitable giving depends in part on the high level of 
public trust in our sector, nonprofit organizations are deeply com- 
mitted to ensuring effective and transparent governance, maximum 
accountability, and ethical conduct. 

Independent Sector, with the encouragement of congressional 
leadership, convened the Panel on the Nonprofit Sector, which in 
2005 issued a report that recommended improvements within the 
sector, more effective oversight and changes in the law. 

The Pension Protection Act of 2006 included many of the provi- 
sions from our report, such as increased financial penalties for bad 
actors, safeguards against the use of charitable assets for personal 
gain, and improved information sharing between Federal and State 
oversight agencies. 

The recently redesigned IRS form 990 also reflects many panel 
recommendations. As a publicly available document, the Form 990 
has become an important accountability and transparency tool, and 
we are therefore keenly interested in IRS efforts to make further 
improvements. One issue of particular interest is removing barriers 
to electronic filing, which will improve the quality and accuracy of 
data, promote accountability and transparency, and save time and 
money for donors, nonprofits, and the government. 

Using data from the redesigned Form 990, the IRS is evaluating 
whether good governance leads to better compliance. Their prelimi- 
nary analysis of data from 1,300 returns shows a statistically sig- 
nificant positive correlation between a number of governance prac- 
tices and tax compliance. 

The nonprofit community also recognizes the importance of self- 
regulation. To that end, the Panel issued The Principles for Good 
Governance and Ethical Practice: A Guide for Charities and Foun- 
dations, which outlined 33 recommendations designed to improve 
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compliance, governance, financial oversight and fund-raising prac- 
tices. Almost 200,000 copies of the principles have been downloaded 
and used to develop governance policies, adjust board responsibil- 
ities, and offer guidance for those seeking to improve their prac- 
tices. 

Taken together, the actions outlined in my written statement — 
legislative, regulatory and voluntary — have strengthened govern- 
ance and improved oversight of tax-exempt organizations, and they 
reflect a deep mutual commitment on the part of Congress, the 
IRS, and charitable nonprofit organizations to accountability, 
transparency, and good governance. They have also allowed chari- 
table organizations to maintain the public trust that is key to con- 
tinued confidence in and support for our work. 

Mr. Boustany, Mr. Lewis, and Members of the Subcommittee, 
thank you for the opportunity to share these perspectives with you. 

Chairman BOUSTANY. Thank you Ms. Aviv. 

[The prepared statement of Ms. Aviv follows:] 
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May 16,2012 


Chairman Boustany, Representative Lewis, and distinguished Members of the Subcommittee, thank 
you for the opportunity to share the perspectives of America’s charitable sector as the 
Subcommittee examines oversight of tax exempt organizations, 

I serve as the president and chief executive officer of Independent Sector, a national coalition of 
approximately 600 public charities, foundations, and corporate giving programs that with their 
affiliates total tens of thousands of chahtaole organizatons across tne country. Ou‘’ nonpartisan 
coalition leads, strengthens, and mobilizes the nonprofit and philanthropic community in order to 
fulfill our vision of a iust and inclusive society, as well as a healthy democracy of active citizens, 
effective institutions, and vibrant communities, We work to ensure that America’s 1 .3 million 
charitable organizations are able to lielp people and improve communities across the countiy and 
around the world. 

Importance of the Nonprofit Sector 

Every day, charitable nonprofit organizations provide educational and economic opportunities for 
families in need, worlsto alleviate poverty and suffering at home and abroad, assist viaims of 
disaster, enhance the cultural and spiritual development of individuals and communities, and foster 
woriQwide appreciation for the democratic values of justice and individual liberty that are part of 
the American character. 

Cities, suburos and rural communities in eveiy corner of the United States are enriched by the 
work of nonprofit, philanthropic, and religious organizations. The United Way of Southwest 
Louisiana, for example, has supported the educational and social development of children by 
providing quality after-school and summer programs for 32,90 1 children in 2009, and the Second 
Haivest Food Bank of Greater New Orleans and Acadiana fights nungei' in southern Louisiana 
through food distribution, advocacy, education, and disaster response, serving more than 260,000 
people each year. 



20 


In response to April 201 1 tornadoes that destroyed 600 honies in Georgia, American Red Ci oss 
volunteers and staff pmvided 486 people safe haven n Red Cross shelters, served 49.703 meals, 
and distributed 10,754 buik Items, including diapers, baby formula, insect repellant, dust masks, and 
more. On a daily basis, the Points of Light Institute, based in Atlanta, puts people at the center of 
Lransfonning their communities through enteipnses like the Hands on Network whose 250 
volunteer centers in 1 6 ccuntncs around the world partner' with more than 70.000 corporate, 
faith, and nonprofit organizations to deliver approximately 30 million volunteer hours valued at 
over $626 million each year. 

The charitable nonprofit and philanthropic sector is also a critical component of the nation's 
economy, Nearly one in 1 0 woiisers in the U.S. is employed by a nonprofit oi^anization, and with 
1 3.5 million employees, we employ I'liorc people than the finance and real estate sectors 
combined. Further, we collectively pay neariv $670 billion annually in w^es and benefits - salaries 
that support middle class families in communities across America -- and in 2008, 501 (c){3) 
organizations paid $32.4 billion in payroll taxes.' 

In addition, charitable nonprofit organizations inspired 62.8 million American adults to contnbute 
moi'e than 8 bill.on haul's of volunteer scn/ice in 2010, the equivalent of 4 million full-time jobs 
valued at approximately $173 billion,- 

Tne nonprofit sectors broad community impact and public support is evidenced by the breadtii of 
its funding sources, Millions of Americans make donations each year, collectively providing nearly 
$300 billion-' to support the work of charitable nonprofit organizations. But chantabic donations 
aro only part of wlial is needed to ensure that the sector’s programs and services can continue. 
More than 52 percent of revenue acioss the sector' is derived from fees paid for services, ranging 
froni tuition and patient care chaises to event admission fees. An additional one-third of nonprofit 
sect.oi* rovenue is generated through partnering with all levels of government to deliver progranis 
and services like after-school care, itutntion assistance, and health care services.'* 

Impact of the EcorKimic Downturn 

The struggling economy has made it moi'e difficult for charitable organizations to serve their 
missions, as America’s nonprofits have been hit hard financial'/ in recent years. The Nonprofit 
Finance F'und, a community development financial agency, surveyed over a thousand nonprofit 
organizations in Apnl 2010, and found 12 percent operatii-^g above a break-even point.' Sixty two 
percent of organizations had enough cash on hand to cover less than three months’ worth of 
expenses, and half of those (3 1 percent) had enough for less than one month. 


IRS data. rttp-//vA‘-v ' .’r.gcv'i 3>.y it vciarib-'c lts'. its .''a’'ti''-'e'0 , iQ -9? ‘ 76,0' .' .htrr-' 

^ Corporation for Naiio'-al and ConirrMnity Surx'ho, “Voluntoehng m Amci ica." 201 1 

^ Giving USA Foundation (201 1). Giving USA 2011; The Annual Report on Philanthropy for the Year 20i0, Chicago; 
Giving USA Foundation 

^ Nat'ona' Center foi Chaiitablo Statistki (MCCS), The U-^ddn the Nonprofit Almanac 2011. Sources of 

Revenue foi‘ Reporting Public Charities; NCCS calculat'ons of IRS Statistics of Income Division Exempt Organizations 
San-iole (2007L NCCS Core Files i'2009); Ai-nerican Hosoiial Aisociution (AHA) 2009 survey; and the .National Health 
Accounts. p--odi.iced by CNS. 

■' Nonprofit Finance Fu.nc, “20 1 1 State of the Sector Surv'ey,’’ 20 1 I 
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Like our counterparts in other major sectors of the economy, many nonprofit employers have 
sttxiggled to nieet payroll during the past three years, and countless more have been unable to hire 
additional workei's needed to keen pace with an increased demand for services. In i?.009 alone. 38 
percent of human services nonprofits reported laying off employees. bO percent froze or reduced 
salaries, and 23 percent ['educed employee benerits.” 

These financially challenging times have also seen a significant increase in demand for help for those 
mosi in need, as documented in numerous I'ecent studies. One such study, conducted by the 
Nonprofit Research Coitabo-iitive, found that human services organizations experienced a 78 
percent increase in demand for services between 2009 and 2010.^ Earlier, an annual suivey 
conducted by Catholic Chanties found that its agencies had served 9. i 64,98 1 people in 2009, an 
increase of nearly 19 percent incr'easc from 2007.® 

Many charitable nonprofit organizations have struggled to keep pace with this increased demand in 
part because they saw revenues fall during tine economic downturn. From 2007 through 2009, 
annual charitable giving declined by a'rnost $30 b^llion^ as Americans stniggled to navigate a difficult 
economy. Federal, state, and local budget cuts have fuitFier burdened and diminished the capacity 
of nonprofits, and this has disproportionately affected people who arc least able to help 
themselves. 

Tnere are meaningful ways in which Congress might help charitable organizations secure the 
support they need to deliver these much needed services. Speci'ically, we ask that you enact the 
expired tax extende's w-hhout delay. It is difficult to overstate the urgency for our community, and 
Lhe people we serve, of immediately reinstating the charitable giving incentives in the lax extenders 
package, which include the IRA charitable rollover as well as eniianced incentives for the donations 
of food, books, computer equipment and land conseivation easements. 

More broadly, as Congress looks toward comprehensive tax reform, wc ask you to keep in mind 
the value of charitable giving to the work of public charities and private foundations, and the 
importani role of tax policy M encouraging that giving. We know that Americans give generously 
Lo tfie causes they care about: we also know that how much and when tfiey give is influenced by 
incentives in the tax code, There is pertnaps no better illustration of this than the fact that more 
than 22 percent of all annual online charitable donations in tlie U-S- are made on December 30 
and 31,'^' as taxpayers seek to make donations before the deadlir'e to claim a chantable deduction. 
Millions of lives are imp''oved every day because ourtax laws encourage people to give, and I uige 
you to explore ways to increase the impact of those incentives. 


" Elizabeth T, Boris, orwn de Leor, Katie L Koeger, and I'eana Nikoiovs, 'Human Service Nonp;'OTits and Government 
Collaboration; Pinoings froiVt the 2010 National Suivey of Nonpmiit Covet nment Contracting and Grants" fUrbar 
Institute, October 20 1 0). 

The Nonprofit Research, Collaborative, No.enib:-r 2010 Fundreising Survey. 2010. 

^ Catholic Clia-ifes USA, 2009 Annual Survey Pinal Report, 2009. 

Centet' for Applied Research in the Apostolate, Georgetown University, W'asnington, DC, ju!v 20 ' 0. 

'hrl.D’^/vvww ca>holircrarificsusa.or«:/ri'eiCr) p'''i' i unitv / [.»of : umu n tDo c<>o- 2^'2 2) 

"CivLig USA 201 1, The Annual F^port or Philanthropy for the Yei' 2010 

'°LQi ’'ii* CiUii r St u^/, Doriai'o.'is Drive"- by Donor Cxpei Imice. Vaar End Ci.V a.~iu Lai go Di jasiex,’' Network 
for Good and True Sense Marketing, Dec. 2010 
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As the CoiTrinittee look? ahead and prepares for tax I'efoiTn, it rriay also be instructive to look back 
to the Tariff Act of 1894, which first exernpted from federal income tax organizations operated for 
charitable puiposes, and the Revenue Act of 1917, which f rst made donations to charitable 
organizations tax deductible. In ooth instances, Congress embraced tne entire range of social 
purposes and important causes that citizens individually or collectively - might choose to pursue 
through charitable organizations, Whether focused on the arts, social services, scientife research, 
or spiritual matters, this great American tradition has sparked innovation, saved lives, and enriched 
our con imunities, Through the wisdom of these decisions, Congress establislied century-old 
policies that have stimulated charitable giving, and made it clear that our government and our 
society value the contributions made by every charitable organization. 

Good Governance: Importance and Background 

Charitable nonprofit organizations understand that continued support from Americans who give of 
their time and money depends upon the high level of public trust in our sector, and that erosion of 
that tiust wi'l ultimately harm those we seme. We are therefore deeply committed to ensuring 
that public charities and private foundations are governed effectively and transparently, maintain 
maximum accountability, demonstrate the highest levels of ethical conduct, and fully comply with 
the law. 

Independent Sector has long been at the forefront of efforts to promote good governance and 
ethical practice among tax-exempt charitable oipanizations. In October 2004, we convened tlie 
Panel on the Nonprofit Sector with the written encouragement of Congressional leaders of both 
parties. The Panel undertook a compi-^hensive review of governance and other aspects of 
charitable sector pi'aclice in or'derto develop recommendations for' actior'i by Congress, the IRS, 
and the sector itself that would help charitable organizations maintain the highest possible 
standards of ethical conduct. 

The 24-mGmber Panel conducted extensive outreach to solicit input and comments from the 
broader chantab'e community. This outreach included the creation of six committees ' that met 
regularly; phone calls with thousands of participants; two public comment periods; and 1 5 field 
hearings that gave more than 2,500 people in communities ranging from Des Moines to Dallas the 
opportunity to provide input on the Panel's work. The Panel ultimately issued a Hnol Repori to 
Congress and the Nonprofit Sector in June 200.5, whCh contained an integrated package of more 
than 1 20 recommendations for improvements within the sector, more effective government 
oversight, and changes in the law. 

Tne Panel's Advisory Committee on Self-Regulation was charged with examining the state of self- 
regulation in the nonprofit community and recomm, ending improvements. In its eariiest 
deliberations, the Committee agreed that self-regulat'on was necessary for our community to 
encoUitige strong governance, financial oversight, and accountability. A number of the Panel's final 
recommendations, as welt as the subsequent Principles for Good Governance and Eihical Practice, 


Fxpert .Advi.sop/ Grouj, Guvenunce and Fiduciary Responsibilrticj V\Grk Group. Govurrm-.ont Oversight and SelF- 
Roguiation Wod; Group, Legdi rrainewoix VVork Group, Tror.sparcncy arid Financidl Accountabilily Wo'ic Group, and 
Small Organizations NA'ciX Group, 
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focui^ed on steps exempt organizations could take to improve their own accountability, 
transparency, and ethical standards. 

These Panel recommendations for improveo self-regulation induded: 

• Board review of the Foitti 990 prior to filing, as well as periodic board review of governing 
instruments, financial transactions and compensation policies; 

• Board approval of CBO compensation; 

• Disclosure of donor advised Dnds owned: 

• Adoption of policies governing ti'avel reimbursement, and a prohibition on reimbui'sement 
for spouses, dependents, or otheis travelling with a board naemben 

• Adoption of conf ict of interest policies and whistleblower pi'otections; and 

• Discouraging the compensation of boat'd members. 

Many of the Panel's legislative and regulatory recommendations were incorporated into the 
Pension Protection Act of 2006, widely considered to be the most compi'ehensive refomn of the 
ctiantab'e sector since the 1 969 Tax Reform Act. Among Lhe key Panel recommendations 
adopted by Congress were: 

• Doubling the excise taxes for chai'ities, social welfare oi'ganizations, pr'vate ioundations, and 
exempt organization managers found to be particioating in abusive tax shelters; 

• Requiring exempt organizations with annual gross receipts less than $25,000 to fie an 
annual notice with the IRS containing basic contact and financial information; 

• Clarifying that assets in dcnoi' advised funds niay not be used In ways that confer 
substantial benefits on donor/advisors: 

• Removing barriers that prevent information sharing between state charity officials and the 
IRS; and 

• Improving the appraisal process to ensure mere accurate deductions for donated property. 

Additionally, Panel recommendations wem an important part of the nonprofit commumiy's input 
into Lhe major redesign of the Fom 990 subseqL^ently undertaken by the IRS. The IRS woilsed 
closely with Independent Sector and conductea extensive ou+rearh to members of the charitable 
community during the redesign process. Panel recommendations teat were ultimately adopted by 
the IRS O'" incoi'porated in the Form 990 redesign included; 

• The mandatory revocation of exempt status for organizations that fail to file an appropriate 
Fom 990 for three consecutive years; 

• hxpanded Form 990 compensation reporting, to include listing names and reporting 
compensation for the organization’s five most highly compensated employees; 

• Requiring additional infomation, including a summary and statement of purpose on the first 
page, disclosure of which voting board membei's are independent, and disclosing tne total 
amount of donor advised funds; and 

• Asking whetl^'eran oi'ganization has a wntten confiict of interest policy. 

The IRS's solicitation of input from the tax exempt sector on the Fonri 990 redesign did not end 
with the release of the new forni for tax year 2008, whicti had been designed with substantial 
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input from the chariTable conimunity. Indeed, as the IRS lias continued working to improve the 
Form 990, the agency has continued to seek outside inpL't. During a public comment period last 
summer on several issues of concern that had come to the attention of the agency, Independent 
Sector conducted an online forum to gatner input from exempt organizations, and we ultimately 
submittea a number of specific recommendations to Lfie 1F(S, inctuaing: 

• Revising Rail VIII of the Fonm 990 to better capture the full extent of government revenue 
received by nonprofit organizations by clarifying that government pay-ior-service contracts 
also qualify as government contributions, and by including lines to ’‘ecord revenue received 
from Medicaid and Medicare payments; 

• Adding lines to the Fotm 990 to inquire v/fiether audited financial statements are made 
available to the public, and wnetherthe audit includes an unqualified, qualified, adverse, or 
disclaimer of opinion; and 

• Expanding mandatory electronic filing of the Form 990 to include mere organizations. 

With respecc to the last recommendation, cuirently only about 30 pei'cent of charitable 
organizations take advantage of the option to file the Fotm 990 electronically. While we support 
expanding the scope of organizations that are required to file electronically, wc also believe that 
more can and should be done to encourage electronic filing. To that end, a group of chantable 
organizations, led by the National Center for Chantable Statistics at the Ui'ban Institute and joined 
by Independent Sector, has initiated an effort to beiter understand and overcome tfie barriers to 
filing electronically, and to look for ways to encourage or incentivize additional electronic filing. We 
believe that increased electronic filing will improve the quality and accuracy of the data available to 
the public and for IRS and state reguiato '7 purposes. This will further pi'omote accountability and 
Ti-ansparency by exempt organizations, and in the long run save donors, nonprofits and the 
government time and money. 

Wc also sec great value in encouraging the IRS to continue to ^‘cview Form 990 requirements to 
determine whether particular items a^e necessary and add value, and look forward xo similar 
initiatives with regard to the Form 990PF, which pnvate foundations must file. 

As a publicly accessible document, the Form 990 has become an increasingly important tool for 
volunteers and donom to determine the accountability and transparency of charitable organizations 
they may wish to support. Indeed, the form is also used by organizations that assess and rank 
public chanties based on their governance policies, stewardshio of assets and ethical practices. It is 
therefore not surprising that we are keenly inte'^ested in not only ensunng that the form collects 
the most useful informat'on possible, but also thax the process for compliance by exempt 
organizations and subsequent use of collected data by the government and the American public is 
as effective and efficient as possible. 

The chantable sectoi 's deep commitment to accountability, transparency and good governance 
stems from an understanding that doing so enhances our effectiveness and ultimately improves our 
ability to better serve individuals, families and communities, In that spirit, Independent Sector, in 
paitnei'ship with GuideStai" and BBB Wise Giving Alliance, has led the development ot Charting 
Impact an important tool that encourages nonprofit organizations to engage m rejection, learning, 
and communication about what matters the irtosl - results. 
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The Current Environment: Government Oversight of Exempt Organization Governance 

The IRS has already begun to use data from the revised Form 990 to develop nsk models and 
guide the development of its annual work plans. One example that may be of paiticular interest to 
the Subcommittee is a recent eflbrt to test tlie proposition that good governance leads to better 
tax law conipliance. The IRS designed a "governance cneck sneet’’ that reflects the 26 governance 
questions on the Form 990. Accoibing to IRS officials, this check sheet fias been completed by IRS 
agents at the end of every 50 1 (c}(3) public chanty examination since Octobei' 2009 - more than 
1 ,300 exams. 

At the fifth annual Issues m Nonprofit Governance conference, held last month and cosponsored by 
Independent Sector, the IRS, and Georgetown University. IRS Exempt Organizations Division 
Director Lois Lemer repoited that a prel'minaiy analysis of the data shows a statistically significant 
positive correlation between a number of governance practices and tax compliance. Specifically, 
they reported finding that tax compliance is higher among organizations that: 

• Have a written mission statement; 

• Always use comparability data when making compensation decisions; 

• Have procedures in place for the proper use of chaittable assets; and 

• DistribuLe their Fomi 990 for review by tiie entire board of direcLors phorto illing. 

Conversely, the analysis showed that oi'gamzations in which control is concentrated in one 
individual or a small, select group of individuals are less likely to be compliant. The IRS also found 
no correlation between tax compliance and certain othei' governance practices, including the 
adoption of conflict interest policies or whether voting board membeit. have a fat-nily and/or 
outside business relationship with any other director, officer, Irus'lee or key employee of the 
organization. (It is important to note tha^ while these specific practices may not have been found 
to impact an organization's tax compliance, ihey are still vital governance tools that promote 
greater transparency, accountability and ethical conduct, and we continue to ui'ge their adoption by 
charitable exempt organizations,) 

Lois 1 erncr further reported that the IRS intends to verify these initial findings with a statistically 
representative sample of exempt organizations, whidi will provide a better understanding of the 
most useful governance questions to include on the f orm 990, while also supporting contnued 
compliance by exempt organizations. 

The Current Environment: Sector Commitment to Good Governance 


The maiority of America’s 1 ,3 million charitable organizations are, and always have been, 
responsible, ethical and accountable in the conduct of their pragrams and the management of their 
assets,'^ The public entrusted us wito more than $290 billion in direct charitable contributions in 


■ In a study ol malieasarice bv chai'itab.e fiduciaries, it vvas louno that betvveen 1 995 anc 2002, ’Icjciaries ai onp 1 52 
c^anizations - out o'" a possible 1 ,4 millio.n - v/ere accused of civ'l or criminal wrongdoing. Manon R. Frernont-Sm'ih 
aiid Andras Kesaras, Wrengdan^ ty Officers one Directois Cl'oritjes: A Sur/ey by Press Reooits. 1 995 2002 
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20 1 0/' witl" individiials giving oven $234 billion v\/hile the nation’s piivate foundations and 
corporate giving programs provided $56 billion to support charitable cndeavoi'S,''' 

We ai-e always mindful of the need to earn and protect the public trust, and to that end, the Panel 
on the Nonprofit Sector also issued The Pnncipics fci Good Governance ond Elhicxil Procticc: A Guido 
for Charities cad Fouudatlais. which outlined 33 principles for self-regulation, grouped into four 
categories: 

• Legal compliance and public disdosum: 

• Effective governance; 

• Strong financial oversight; and 

• Responsible fundraising practices, 

To date, more than 1 84,000 copies of the Pnncio'es have been downloaded from the Independent 
Sector website by charitable organizations and the experts who advise them, and in 20 1 I , 
Independent Sector launched an online Resouice Center for Good Governance and Ethical 
Practice. Built around the Principles, ou'* online “esource center includes a comprehensive 
collection of tools for charitable and philanthropic organizations to help tluem enhance the 
accountability and transparency of their opei'ations and ensui'e that they operate ethically. 

Nonprofit charitable organizations have used the Principles to guide their strategic planning, 
develop key internal governance policies, institute new procedures, adjust board roles and 
responsibilities, and hire adcitional staff In a recent Independent Sector survey of organizations 
who reported using the Pnnciples, many noted their value as a tool to engage and educate board 
meinbei's on matters of compliance and tmnsparency, thereby instilling confidence in and 
commitment to the organization’s operations. 

We have also learned that nonprofit organizations are using the Pnnciples to develop and in.still key 
core values throughout their organizations and associated members. The Y, for example, has 
deve'oped for its national networls of 20,000 full-time employees and 500,000 volunteers five best 
practices, focused on the philanthropic and stmtegic leadership of the bear'd, strengthening board 
structure and composition, evaluating boar d effectiveness, meeting regulator/ and legal compliance 
standards, and providing strong financial oversight. Similarly, the l.and Trust Alliance has used the 
Principles to establish standards and an accreditation program for its 1 ,700 member affiliates. 

Taken together, tfie actions outlined throughout my testimony - legislative, regulatory and 
voluntaiy - have strengthened governance and improved the oversight of exempt organizations. 
And perhaps most importantly they have helped our sector to niaintain the public trust Indeed, at 
a time when public trust in government and for-profit institutions has reached an all-time low, 
among people who give to and volunteer in the nonprofit sectot' - people who should know best 


The Center on Philanthropy at 'ndlara University, Giving USA 201 I : T he Annja' Report on Phi'anthrooy for the 
Year 20 i 0, Giving USA Foundation, 20 1 I . i .ttpL ,^!,'5_.:ejw,:g.o, g/fr,.,^pht. 

Ibid 
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- the perception that the sector is honesi and ethical increased seven pei'centage points between 
7006 and 2011.'' 

The progress we have seen, and the resulting continued public support for our sector, reflects a 
deep mutual commitment - on the part of Cong ress, the IRS, state charity overnight officials, and 
charitable nonprofit organizations - to accountability, mansparency, and good governance. The 
progress also underscores our collective detemaination to preserve an environment in which lawful, 
ethical, and accountable 'lonproft oiganizations can continue to serve and enrich our communities, 

As the Subcommittee works to provide oversight of Amenca's tax-exempt organizations, we look 
forward to an open dialogue with you. and also to serving as a resource for the Member's and staff 
of the SubcommiTt.ee. We will also continue woiking to educate lawinakens and their- staff about 
the contributions nonprofit organizations make to communities evet 7 day. and the impact of 
proposed policies on our ability to continue making those contributions. 

Mr. Boustany and Mr. Lewis. I once again thank you for the opportunity to share these perspectives 
with you today, and I look foiward to answering any questions the Subcommrttee may have. 


^ Harris Inte 'act've: Doror Pulse poll. 2011. 
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Chairman BOUSTANY. Ms. DeStefano, you may proceed. 

STATEMENT OF JOANNE M. DESTEFANO, VICE PRESIDENT 
FOR FINANCE AND CHIEF FINANCIAL OFFICER, CORNELL 
UNIVERSITY, TESTIFYING ON BEHALF OF THE NATIONAL AS- 
SOCIATION OF COLLEGE AND UNIVERSITY BUSINESS OFFI- 
CERS, ITHACA, NY 

Ms. DESTEFANO. Thank you, Mr. Chairman, Ranking Member 
Lewis, Congressman Reed, and Members of the Subcommittee, 
thank you for the opportunity to testify today. As already men- 
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tioned, my name is Joanne DeStefano, and I am the vice president 
for finance and chief financial officer at Cornell University. 

Today I am testifying on behalf of the National Association of 
College and University Business Officers, known as NACUBO, 
which represents more than 2,100 public and private nonprofit col- 
leges and universities. 

NACUBO’s mission is to promote sound administrative and fi- 
nancial management at institutions of higher education. Cornell 
University is among the top research universities in the world with 
nearly $3 billion in annual revenue and expenses. 

But today I am here to represent my colleagues at institutions 
across the country who are responsible for ensuring compliance 
with Federal Tax Code regulations and interpretations. 

I want to stress to you three points today. First, many if not 
most institutions have long had institutional policies and practices 
in place reflecting a commitment to stewardship, accountability, 
and the highest standard of compliance with Federal and State 
laws and regulations. 

Second, both public and private institutions had well established, 
sound, and effective governing structures prior to the IRS linking 
good governance to strong tax compliance. 

Finally, although sometimes less visible to the public and to stu- 
dents and families, compliance with tax and other Federal rules, 
regulations, and requirements by institutions is a factor in our cost 
for education. 

Cornell received the compliance survey and just completed a 2- 
year audit. We closed the audit in March of 2012 and had no find- 
ings on our 990 return and just one immaterial adjustment to our 
net operating loss carry forward on our 990-T. 

I believe at Cornell we have two of the Nation’s best tax experts 
in house, and we have a growing tax compliance office. However, 
as the requirements for reporting and compliance are ever more 
complex, the university has engaged the services of an external 
auditor to review and sign both the Form 990 and the Form 990- 
T, even though these forms are completed internally. The costs are 
in addition to managing our in-house expertise. 

Many large institutions like Cornell are organized similarly. The 
IRS is requiring not-for-profit organizations to report more and 
more information on the 990-T. NACUBO has had a history of 
working with the IRS to ensure its efforts add value and increase 
understanding, rather than merely increasing administrative costs 
and creating confusion. 

With that in mind, I would like to raise a new concern with Form 
990 regarding the (k)(l). This is a new requirement to report in- 
come and expenses and balance-sheet items related to partnership 
investments based on schedule (k)(l) information. Historically, 
partnership information on the Form 990 was reported consistent 
with all other financial data based on the organization’s books and 
records. This new requirement will create a number of inconsist- 
encies and add substantially to administrative burden. The IRS 
has even recognized the concerns and actually took a step back for 
fiscal year 2011 and allowed the reporting to be voluntary. We 
strongly encourage the IRS to eliminate this proposed requirement 
that income on the 990 be reported based on (k)(l)s. 
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In conclusion, as stewards of Federal education, research, and 
student aid funding, as large employers, as significant operators of 
massive physical plant operations, and as home to our Nation’s col- 
lege students, institutions of higher education take very seriously 
their approach to compliance with a host of Federal rules and regu- 
lations, including those by the IRS. We understand the privilege af- 
forded by Congress for tax-exempt entities. We understand and 
commend the objective of transparency to enhance information 
available to the public. We urge the Congress, the IRS, and all reg- 
ulatory bodies to understand that all their respective and many 
times redundant requirements become a cost of delivery of services. 
In our case, it is the cost of education. 

Ultimately we hope the IRS uses all of the information it has 
garnered as part of the compliance project to continue to explore 
smart, sensible, and valuable approaches to streamlining reporting 
and requirements. Thank you again for my first opportunity to be 
a voice for all of the colleges and universities at this hearing today. 

Chairman BOUSTANY. Thank you Ms. DeStefano. 

[The prepared statement of Ms. DeStefano follows:] 
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TESTIMONY OF JOANNE M. DESTEFANO 
VJCB PRESIDENT FOR FINANCE AND CHIEF FINANCLAE OFFICER 
CORNELL UNIVERSITY 

ON BEHALF OF THE NATIONAL ASSOClAl'iON OF COLLEGE AND UNIVERSH Y 
BUSINESS OFFICERS 

BEFORE THE 

SUBCOMMITTEE ON OVERSIGHT 
HOUSE WAYS AND MEANS COMMITTEE 
UNITED STATES CONGRESS 
MAY 16, 2012 

IN REGARD TO OPERATIONS AND OVERSIGHT OF TAX-EXEMPT OR(JANIZAT10NS 


Chairman Boustany, Ranking Member Lewis, and members of The Subcommittee, thank 
you for the opportunity to testify today on the oversight and operations of tax-exempt 
organizations. As Vice President for Finance and Chief Financial Officer at Comeii University, I 
am here to present the vie\A s of public and private nonprofit colleges and universities on behalf 
of the National Association of College and University Business Officers (NACUBO). 

NACUBO, a nonprofit pro I'essional organization, represents more than 2,100 chief 
financial officers and nonprofit institutions of higher education and was established in 1962 to 
promote sound financial management in higher education. NACUBO, for 50 years, has been 
providing its members and others infonnation and technical assistance in the field of higher 
education management and financial administration. 

Cornell University is among the top research universities in the world, based on research 
expenditures, faculty quality, and reputation. It is located in Ithaca, N.Y., with campuses or 
programs in New York City, including Weill Comell Medical College and Cornell NYCl'ech, 
home of the Technion-Comell Innovation Institute; Geneva, N.Y.; Appledore Island, Maine: 
France; England; Italy; Singapore; India; China; Tanzaitia; Qatar and elsewhere, is the largest 
and most comprehensive school in the Ivy League and is the land-gram university of the Slate of 
New York. Founded in 1865, it is composed of 10 privately endowed and four state contract 
colleges, including seven undergraduate colleges and seven graduate and professional units. Our 
four conti'aet colleges are units of the State Univ^ersity of New' York (SUNY). Enrollment is 
approximately 20,000, with students from every state and more than 120 countries studying 
under an internationally renowned faculty. Forty Nobel Prize winners have been affiliated wdth 
Comell Univei'sity as alumni or faculty members, and three Nobel laureates currently are on the 
faculty, in chemistry and physics. 
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THE AUDIT EXPERIENCE 

Cornell is a large research university with nearly S3 billion in operating revenues and 
expenses during the last fiscal year. Cornell received the Internal Revenue Service (IRS) 
compliance saj'vey for colleges and universities and completed and submitted llie 33-page 
questionnaire in February 2009. In the fall or2010. the IRS notified us that Uiey would be 
auditing our Forms 990 and 990 T for the fiscal year that ended June 30. 2008. The initial 
conference with the IRS team also occurred in the fall of 2010. During the audit, our primary 
IRS contacts included the overall manger of higher education audits, two on site auditors, a 
computer specialist, and a valuation specialist. We closed the audit in March 2012. 

The IRS audit of the University's Forms 990 and 990 T was in process for well ov'cr two 
years and absorbed significant staff time; each information request was complex and often 
required engagement by multiple staff members and documentation from numerous offices 
across the university. 

The primary focus of the IRS audit w’as to ensure that all necessary information was 
comprehensively and completely reported on tlie 990. During the audit, Cornell provided CDs to 
the IRS computer audit specialist containing enormous data .files with every transaction for the 
fiscal year under audit. The computer audit specialist w'orked wdth the staff of the University 
Controller and the IRS auditors to ensure that the 990 as filed wa.s complete: the data were 
reconciled to our audited financial statements and our 990. The computer audit specialists also 
used these files to perform some additional data mining exercises. 

The approach of requiring 1 00 percent of our transaction detail and using computer 
analysis and key questions and reconciliations was time consuming, but Cornell found it to be a 
strong and commendable audit step on the part of the IRS. In reviewing our 990, both parties 
w ere confident ihe audit examined the available universe of information. 

Cornell also provided e.xtensive documentation in response to at least 50 separate 
information documentation requests (IDRs). This included: 

• Documentation in support of governance (e.g. board minutes and copies of formal 
policies regarding ethics, organization of subsidiaries). 

• Documentation in support of compensation (e.g. board minutes, benchmarking studies 
and advisoi y inforination from outside coasultiiig firms). 

• Documentation in support of Unrelated Business Income (UBI) as reported on 990 T- - 
including review of well over 100 K-ls from investments in Cornell’s cndow^mcni that 
generate UBI and are reported on 990 T. 

• A walk through campus and other document requests to evaluate whether there were 
other “business related activities not reported.’' The IRS concluded there were none. 

The IRS undoubtedly has a belter understanding of higher education after undertaking the 
Colleges and Universities Compliance Project. NACUBO expects chat the responses to the 
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questionnaire, ihe subsequent audits ol' colleges and universities, and the final report from IRS 
will reflect tliat: 

• Many colleges and universities liave long liad institutional policies and practices 
in place reflecting a conimitinent to stewardship, accoimtability and the higliest 
standard of compliance v> ith federal and state laws and regulations. 

• Institutions of higher education are focused on teaching, research, and community 
sen ice. 

• Both private and public colleges and universities had well-established, sound and 
effective governing structures prior to IRS linking good governance with strong 
tax compliance and introducing governance-related questions to the Form 990. 

• Although sometimes less visible to the public and to students and families, 
compHinice with tax and other federal rules, regulations, and rec|uirements by 
institutions is a part of the cost of a college education. 


OVERSIGHT AND COMPLIANCE 

Speaking on behalf of college and university business officers, our sector has markedly 
increased our internal efforts on ta.\ compliance over the last 20 years. Beginning in the early 
1990s, we began to see the appointment of campus tax directors ai large research universities. 
Now it is not unusual for a large institution like Cornell to require a tax compliance department, 
with staff members trained to stay abreast of tax compliance requirements. 

Corncirs approach throughout the 1 990s was to ensure compliance with sufficient 
staffing and appropriate experience and on-going training. Cornell established a dedicated tax 
compliance office in 1993 and stafl'ed that office with a Certified Public Accountant (CPA) who 
had over ten years’ experience exclusively in tax administration and compliance. But as the 
requirements for reporting and compliance are ever changing and ever more complex, llie 
University has also incuixed additional costs and burden by engaging tlie services of an external 
auditor - a major CPA firm - to review and sign both the Form 990 and Form 990-T — though 
most of these Forms are “prepared” internally. The costs of engaging an external accounting 
firm is in addition to the costs of maintaining in-house expertise. 

Cornell also seeks to be a voice within higher education to encourage the IRS to develop 
effective approaches to meet the needs of the Service, the public, and higher education in a 
reasonable and cost effective manner. We respond, most often as a member ofa larger 
professional group like NACUBO, to the IRS’ requests for responses to their proposals. 
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FORM 990 

The IRS is requiring universities and other non-profit organizations to report more and 
more information. In addition to recent reforms that di'amatically expanded the core forai, 
exempt organizations are required to file 16 schedules to disclose a multitude of information 
about governance, financial information, compensation information, lobbying, fundraising, 
foreign operations, tax-exempt borrowing, and more. NACIJBO submitted comprehensive 
comments on the 990 redesign in 2007, with the goal of working with the IRS to ensure that its 
efforts add value and increase understanding, rather than merely increasing administrative costs 
and creating confusion. With that objective in mind, I \^’ould like to raise a new concern with 
Form 990 regarding Schedule K-1. 

In January of 2012, the IKS introduced a new requirement to report income, expenses, 
and balance sheet items related to paitnership investments based on Schedule K-1 inforiTiation. 
Historically, partnership information on the Form 990 was reported consistent with all other 
financial data based on an organization's books and records. Shifting to K-1 -based reporting of 
parinersliip information will likely create a number of inconsistencies in Form 990 reporting of 
financial infonnatioii. It most certainly will add substantial administrative burden for many 
colleges and universities, particularly institutions that receive a large number of Schedules K-J 
related to paitnership investments. 

In response to comments and issues raised by the reporting community, this March the 
Service took a step back and ajtnounced that the requirement v\il] not be mandatory, but optional 
for tax year 2011. We strongly encourage the IRS to eliminate the proposed requirement that 
income on the 990 be reported based on K-ls for the following reasons: 

• The 990 is an infonnation-based return based 0 ]t our books and records. 

• The K-1 is a tax-based reporting form. 

• The K-1 information is already reported on the Fontt 990-T if that K-1 generates 

unrelated business income. 

• The burden of reporting income on our 990 using a method separate and ap^irt 
ftom our books and records is excessively burdensome. 


CONCLUSION 

As stewards of federal education, research, and student aid funding; as large employers; as 
significant operators of, in some cases, massive physical plant operations; and as home to our 
nation’s college students, institutions of higher education take vety-' seriously their approach to 
compliance with a host of federal rules and regulations, including those issued by the TRS. 
liUimalely, we hope the IRS uses all oflhe information it has garnered as part of the compliance 
projeci to continue to explore valuable and sensible approaches to streamlining reporting 
requirements. 


Again, 1 thank you for calling this hearing. I would be pleased to answer any questions 
members of the Subcommiitee may have. 


Chairman BOUSTANY. Mr. Regier, you may proceed. 

STATEMENT OF MICHAEL REGIER, SENIOR VICE PRESIDENT 
OF LEGAL AND CORPORATE AFFAIRS, VHA INC., WASH- 
INGTON, D.C. 

Mr. REGIER. Good morning Chairman Boustany, Ranking Mem- 
ber Lewis, and Members of the Committee. I am Michael Regier 
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and I am pleased to be here on behalf of VHA, a national network 
of more than 1,400 not-for-profit hospitals and more than 23,000 
nonacute health-care organizations. Based in Irving, Texas, we at 
VHA exist to assure the success of nonprofit health care, and we 
do this through 47 regional offices — through 15 regional offices that 
cover 47 States and the District of Columbia. 

This morning I wanted to speak to you primarily about two top- 
ics: the new requirements that are applicable to nonprofit hospitals 
under the Affordable Care Act, and then what we at VHA believe 
matters most to tax-exempt hospitals in the context of more com- 
prehensive tax reform. 

As I am sure you know, the Affordable Care Act imposed new 
statutory requirements that have to be met by all hospitals that 
seek to obtain or maintain income tax exemption under section 
501(c)(3). These requirements are in addition to and not in lieu of 
the existing requirements already applicable to those organizations. 

We recognize the significant increase in the scope of responsibil- 
ities assigned to the IRS under the Affordable Care Act and we re- 
spect the good work the IRS has done to improve oversight of our 
Nation’s tax-exempt organizations. However, during the more than 
2 years since the Affordable Care Act was signed, the IRS has 
issued various forms of informal guidance and has revised the 
Form 990 annual information return filed by tax-exempt organiza- 
tions, but has not yet issued any proposed or final regulations to 
implement most of the new requirements that are already applica- 
ble to tax-exempt hospitals and health systems. 

Along with many other stakeholders VHA has worked with the 
IRS to provide feedback on the informal guidance that has been 
issued so far and to express our concerns about the potential com- 
pliance burdens associated with these new requirements, as well as 
how they will eventually be implemented and enforced. 

And as an example just of the burdensome nature, I brought 
with me this morning the blank Form 990 with the schedules that 
must be completed and the instructions every year by tax-exempt 
hospitals. This is the blank form and instructions. In particular, we 
have expressed some serious concerns about the way the revised 
Form 990 Schedule H was issued in February 2011, which we and 
many other organizations saw as supplanting the ordinary notice 
and comment rulemaking process. 

We also expressed our reservations about the overly prescriptive 
nature of the more recent draft IRS guidance that relates to the 
community health needs assessment. We expect that hospitals will 
have a number of challenges complying with these new require- 
ments, especially given the increasing financial challenges that 
they are facing. Now more than ever before, we at VHA believe 
that Congress should ensure that hospitals can direct their limited 
resources to actually meeting their community’s most significant 
health care needs rather than spending them to document the proc- 
ess that they used to identify those needs. 

We support the goals of transparency and accountability, VHA 
supports the efforts to make the Tax Code fairer, simpler and more 
efficient, and particularly those provisions that apply to our Na- 
tion’s nonprofit health-care organizations. 
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And as the Ways and Means Committee continues its effort to- 
ward comprehensive tax reform, we urge the committee to avoid 
any action that would jeopardize the followings three key benefits: 
first, the income tax exemption for charitable hospitals; second, 
tax-exempt financing for hospital facilities; and third, the deduct- 
ibility of charitable contributions and bequests for hospital donors. 

Nonprofit hospitals and health systems need all three of these 
key benefits to assure that they can serve their communities well, 
whether that is through charity care or other financial assistance 
on behalf of the uninsured or underinsured, through subsidized 
health services, through community health improvement services, 
through community building services and activities, or through re- 
search and education. 

Every day in communities throughout the United States, not-for- 
profit hospitals and health systems provide essential services com- 
passionately and efficiently. Their work to further their charitable 
missions significantly contributes to the public good and lessens 
the burdens on government. In view of the expected cuts to Medi- 
care funding under both the Affordable Care Act and the Budget 
Control Act and in light of the great financial demands that face 
the many State Medicaid programs, nonprofit community hospitals 
and health care organizations are going to be challenged to do more 
than they have ever had to do before to maintain access to quality 
health care for all Americans. 

We have long encouraged our members to take their community 
benefit obligations seriously and will be working with our hospitals 
to facilitate their compliance. As we do so, however, we will con- 
tinue working to assure that the implementation of the new re- 
quirements is not unduly burdensome or overly prescriptive and 
does not go beyond congressional intent. We look forward to work- 
ing with the Oversight Subcommittee as well as with the IRS to 
meet these goals. Thank you. 

Chairman B OUST ANY. Thank you Mr. Regier. 

[The prepared statement of Mr. Regier follows:] 
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OVERSIGHT SUBCOMMITTEE OF THE COMMITTEE ON WAYS AND MEANS 
UNITED STATES HOUSE OF REPRESENTATIVES 

IN CONNECTION WITH THE HEARING ON 


"TAX-EXEMPT ORGANIZATIONS: OPERATIONS AND IRS OVERSIGHT" 

May 16, 2012 

Submitted by Michael J. Regier, Senior Vice President of Legal and Corporate Affairs 

VHA Inc. 

220 Las Colinas Blvd. East 
Irving, Texas 75039 


VHA Inc. (formerly Voluntary Hospitals of America) appreciates the opportunity to 
deliver this testimony on the current operations and challenges of tax-exempt 
community hospitals, the impact of the new statutory requirements for hospital tax 
exemption enacted as part of the Accountable Care Act, and certain concerns and 
policy priorities of nonprofit hospitals regarding comprehensive tax reform 

My name is Michael Regier, and I am senior vice president of legal and corporate 
affairs, general counsel and compliance officer for VHA Inc. In this position, I am also 
responsible for overseeing VHA's public policy office. Prior to joining VHA in 2007, I 
served for twelve years as senior vice president and general counsel of the Seton 
Healthcare Family, a non-profit hospital system based in Austin, Texas. 

Founded in 1977, VHA is dedicated to the success of nonprofit, community-based 
health care. VHA is a national alliance of over 1 ,400 not-for-profit hospitals and more 
than 23,000 non-acute health care organizations. VHA helps its members deliver safe, 
effective and cost-efficient health care through both national and local support. VHA 
has 15 regional offices covering 47 states, as well as a public policy office in 
Washington, D.C. 

For many years, VHA has undertaken a leadership role in the field of community benefit 
for not-for-profit hospitals. VHA supports its members in their task of assessing and 
meeting community health needs by providing tools, best practices and other resources. 
The Guide for Planning and Reporting Community Benefit , developed through VHA's 
longstanding collaboration with the Catholic Health Association (CHA), has become an 
industry standard resource for non-profit hospitals and health systems. Most recently, 
VHA and CHA have developed a new community benefit planning resource entitled 
Assessing and Addressing Community Health Needs . VHA has also provided its 
members with resources and best practices in the areas of corporate governance and 
whole hospital joint ventures. 
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Introduction 

Under federal tax law prior to its amendment by the Affordable Care Act, tax exemption 
for nonprofit community hospitals was governed by a handful of Internal Revenue 
Service (IRS) administrative rulings and judicial decisions. In the context of enacting a 
comprehensive health care reform bill, Congress determined that specific statutory rules 
and more oversight by both Congress and the IRS were appropriate. 

Prior Law Governing Hospital Tax Exemption 

Since 1969, the IRS used the "community benefit" standard for determining whether a 
hospital is charitable.' In Revenue Ruling 69-545, the IRS ruled that community benefit 
included: 

• Maintaining an emergency room open to all persons regardless of ability to pay; 

• Having an independent board of trustees composed of representatives of the 
community; 

• Operating with an open medical staff policy, with privileges available to all 
qualifying physicians; 

• Providing charity care; and 

• Utilizing surplus funds to improve the quality of patient care, to expand facilities, 
and to advance medical training, education and research.^ 

In 2009, the IRS began requiring hospitals to submit detailed information on their 
community benefit activities and expenditures on their annual information returns filed 
with the IRS. VHA, working together with other hospital associations and industry 
groups, advised the IRS on the development of the new Schedule H (Hospitals). 

Overview of New Tax-Exempt Hospital Provisions 

The provisions enacted as part of the Affordable Care Act include the following; 

• Section 9007(a) of the Act added new statutory requirements that must be met 
by all hospitals seeking exemption from federal income tax and other tax benefits 
as 501(c)(3) organizations.'' These requirements are now contained in new 
Internal Revenue Code ("Code") Section 501 (r). 

• Section 9007(b) added a new penalty excise tax (new Code Section 4959) to 
help enforce the new requirements. 

• Section 9007(c) mandated IRS review of each 501(c)(3) hospital and its 
community benefit activities at least once every three years. 


' See Rev. Ru!. 69-545. 1969-2 C.B. 117 and the Restatement (Second) Trusts (1959). See generally Bruce R. 
Hopkins, The Law of Tax-Exempt Organizations, sec. 6.3 (discussing various forms of health-care providers that may 
qualify for exemption under section 501 (c)(3)), 

^ Rev. Rul. 69-545. 

^ See IRS Form 990, Schedule H (Hospitals). 

“* Organizations qualifying for federal income tax exemption pursuant to Code Section 501 (c)(3) are eligible to receive 
tax deductible contributions, have access to tax-exempt financing through State and local governments, and are 
generally exempt from State and local taxes. 
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• Section 9007(d) imposed new reporting and disciosure requirements on 
501(c)(3) hospitals filing the annual information return known as the IRS Form 
990. 

The requirements are entitled, "Additional Requirements for Section 501(c)(3) 
Hospitals," and the legislative history makes it clear that the new requirements are in 
addition to, and not in lieu of, the requirements otherwise applicable to 501(c)(3) 
organizations. As detailed below, new Code Section 501 (r) imposes the following new 
requirements that a hospital must satisfy to obtain or maintain its status as a 501(c)(3) 
organization: 

• prepare and widely publicize a community health needs assessment ("CHNA") 
every three years, and adopt an implementation strategy to meet the health 
needs in the CHNA 

• adopt, implement and widely publicize a financial assistance policy (providing for 
free or discounted medical care for those who qualify) as well as a written policy 
for the provision of emergency medical care 

• abide by a limitation on charges for medical care when such care is provided to 
those qualifying for financial assistance 

• refrain from engaging in "extraordinary" collection efforts before making 
reasonable attempts to determine whether a patient qualifies for financial 
assistance. 

The new requirements are generally effective for taxable years beginning after March 
23, 2010, Thus, for a calendar year hospital, the new requirements became effective on 
January 1, 2011. However, the new CHNA requirement is not mandatory until taxable 
years beginning two years after March 23, 2010. Thus, for a calendar year hospital, the 
CHNA requirement must be fulfilled in the taxable year starting on January 1, 2013. 

IRS Guidance Related to the new Statutory Requirements under Section 501 (r) 

Since Section 501(r) was enacted in 2010, the IRS has issued no proposed or final 
regulations, but it has issued various forms of informal guidance (specifically. Notice 
2010-39, Notice 2011-52, Announcement 2011-37 and Notice 2012^). It has also 
amended the IRS Form 990 Schedule H to incorporate over 20 new questions with over 
60 different subparts. These new questions are principally found in Part V, Section B 
(Facility Policies and Practices) and must be filled out separately by each hospital 
facility that is subject to the new statutory requirements. While most of these questions 
are designed to measure hospital compliance with the new requirements, the IRS has 
stated that some of the questions are merely informational in nature. 


In Notice 2010-39, 2010-39 IRB 24 (June 14, 2010), the IRS described each of the new 
tax-exempt hospital requirements and solicited public comment on how they should be 
interpreted. Other than setting forth the statute and legislative history relevant to each 
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requirement, Notice 2010-39 did not provide guidance to the hospital community on the 
new requirements. 

VHA, iike ali of the major hospital groups and other stakeholders, submitted comments 
to the IRS on July 21 , 2010. VHA's comments on Notice 2010-39 are availabie on its 
website at: 

htios://yr'',/»w.yha.ipnj/AtoutVHWPub1cFoiicy/AdyiX'acry/^vucacy%20|^tters/20in/IRS 
VHA d.mr..en: tt. PPACA Rro-.lsi-ns 07 21 2G:o.„d f 

Release of Revised Schedule H. After soliciting initial comments from the hospital 
community on the new requirements as well as conducting several meetings with 
hospital representatives in 2010 and early 2011, the IRS on February 23, 2011, 
released a substantially revised version of the Form 990 Schedule H along with revised 
instructions to Schedule H. Much to the surprise of the hospital community, the 
revised Schedule H appeared to incorporate or predetermine many of the issues 
relating to the new requirements on which the IRS had sought public comment through 
Notice 2010-39. Several hospital membership organizations and associations 
protested that the numerous detailed revisions to the Schedule H appeared to supplant 
the process of issuing regulatory guidance pursuant to notice and public comment 
standards. Initially, the IRS responded that "nothing in it [the revised Schedule H] 
depends on the regulatory process that we are currently engaged in with the 
community...” See "Schedule H Implements Tax-Exempt Hospital Guidance Before 
Rules are Out, Some Say," 54 BNA Daily Tax Report G-7 (March 21, 2011) (quoting 
IRS Tax Exempt and Government Entities Commissioner Sarah Hall Ingram). 

Announcement 2011-37, 2011 IRB 27 (July 5, 2011). After the tax-exempt hospital 
community continued to press its specific concerns about the new Schedule H, the IRS 
announced that it "decided to make the entire Part V, Section B [of the revised Schedule 
H] optional for the 2010 tax year to give the hospital community more time to familiarize 
itself with the types of information the IRS will be collecting related to compliance with 
section 9007 [of the Accountable Care Act)... and to address any ambiguities arising 
from the extensive revisions of the form and instructions." The IRS also stated that it 
"continues to invite comments on how to improve the clarity and reduce the burden of 
reporting the information related to these additional requirements on the Form 990 and 
Schedule H." An IRS Memorandum attached to Announcement 2011-37 stated that 
"the Service does not intend the new Schedule H to serve as a substitute for any 
regulations or guidance that may be necessary to carry out the provisions of Section 
501 (r) " It also contended that "many of the questions asked in Section V and 
responses elicited are informational in nature, and thus a "negative" answer should not 
be interpreted as indicating non-compliance with specific requirements under Section 
501 (r)." 

Following the release of the revised Schedule H, VHA continued to work actively with 
other hospital groups, such as the American Hospital Association (AHA) and the 
Healthcare Financial Management Association (HFMA) to identify ways in which the 
Schedule H could be revised to eliminate redundancies and reduce burdensome 
paperwork. VHA, AHA and HFMA also identified for the IRS those questions on the 
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revised Schedule H that appeared to reach beyond the scope of the statute or were 
inconsistent with Section 501 (r) and its legislative history. See VHA-AHA-HFMA Joint 
Letter to IRS Commissioner Sarah Hall Ingram (April 20 2011), posted at 

Subsequently, 

VHA joined AHA and HFMA in developing line by line comments on the Schedule H. 
See VHA-AHA-HFMA Joint Letter to IRS Commissioner Sarah Hall Ingram (August 24, 
2011), posted at htip://w\w/ . aha oru/advocacv-issues/ietter.^20 ; VI 10&24-!e--atia-hfma - 
Vha-3n3:l.pdf. 

Notice 2011-52, 2011 IRB 30 (July 25, 2011) set forth in significant detail the guidance 
that IRS is considering with respect to the specific requirement that each hospital 
conduct a community health needs assessment (CHNA) at least once every three 
years. While VHA has consistently urged its members to conduct regular assessments 
of community health needs as a critical component of community benefit planning, VHA 
expressed serious concerns about the overly prescriptive nature of the IRS guidance 
relating to CHNAs. It lodged particular objection to the many procedural requirements 
described in the Notice 2011-52, some of which IRS has already incorporated into the 
questions in Part V, B of the revised Schedule H. VHA's articulated concerns about 
IRS's proposed approach include the following; 

• Requiring each hospital facility in a multi-hospital system to issue a separate 
written report on its CHNA, as opposed to allowing the system to issue a 
consolidated report. 

• Imposing excessively detailed mandates regarding consultation with public 
health agencies and representatives of specific populations within a community 
(i.e., populations with chronic health needs). 

• Imposing excessive CHNA documentation requirements, particularly those 
focused on the process of conducting the CHNA (e.g., describe the process 
and methods used to conduct the assessment (including sources and dates), 
specify how and when the hospital consulted with community leaders 
(including specific names and titles of individuals consulted, and whether such 
consultation involved meetings, focus groups, interviews, surveys or written 
correspondence), and specify "information gaps" that may have affected the 
hospital's ability to assess community health needs). 

• Requiring each hospital to attach its most recently adopted CHNA 
Implementation strategy to its Form 990 (as opposed to allowing the hospital 
the option of either attaching the strategy or reporting how the hospital is 
addressing the health needs identified through its CHNA-as the statute 
requires). 

Hospital challenges in complying with the new requirements 

VHA expects that hospitals will have a number of challenges complying with the new 
requirements, particularly in light of current health insurance trends and reimbursement 
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shortfalls. At the same time, VHA believes that Congress needs to make sure that 
hospitals are able to direct their limited resources toward meeting their communities’ 
most significant health needs as opposed to complying with excessively burdensome 
paperwork requirements. 

Some of the specific areas which VHA has identified as needing further guidance from 
iRS include the following: 

• Applicability of the statutory requirements to hospital joint ventures (including 
those not operated as charitable hospitals generating exempt income) 

• Calculating permissible charges in compiiance with the limitation in Code Section 
501(r)(5) on amounts hospitals may charge for emergency or other medically 
necessary treatment provided to individuals who qualify for financial assistance 
(i.e., did Congress intend this requirement to apply and be calculated on a 
procedure-by-procedure basis or may hospitals calculate an average effective 
discount rate received from each commercial insurance company across all 
covered procedures and services?) 

• Whether hospital reporting of delinquent patient accounts to credit agencies is to 
be considered an "extraordinary collection" measure 

• What constitutes "reasonable efforts" to determine whether an individual is 
eligible for financial assistance 

Some of the areas that IRS has already clarified-at least through the informal 
mechanism of the IRS Schedule H and its Instructions— including the following: 

• Defining what type of "hospital facility" is generally required to comply with the 
new requirements and to report its compliance on the Schedule H 

• Describing what is involved in "widely publicizing" the required financial 
assistance policy 

• Clarifying that the "best" commercial rate means the "lowest" rate for purposes of 
the limitation on charges 

• Defining the scope of the mandate to provide emergency medical care without 
"discrimination" 

What matters to tax-exempt hospitals in the context of comprehensive tax reform 

VHA supports efforts to make the tax code fairer, simpler and more efficient. We agree 
with the many members of this Committee who have recognized that the economy loses 
substantial amounts of productivity each year because of our burdensome tax system. 
Even tax-exempt organizations are not exempt from having to spend millions of dollars 
to comply with IRS documentation and filing requirements. These requirements, some 
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of which have not been mandated by Congress, appear to have grown exponentially in 
recent years. A good example is the redundant and overly prescriptive Schedule H. 

Not-for-profit health care organizations play a critical role in community health needs, 
and more is being asked of them every day because of the growth in our uninsured (or 
underinsured) populations. Federal tax benefits are important in helping such 
organizations carry out their missions and meet their needs for capital. 

As the Ways & Means Committee continues its efforts toward comprehensive tax 
reform, it should avoid taking any action that would jeopardize the following core 
benefits: 


- income tax exemption for charitable hospitals 

- tax-exempt financing for hospital facilities 

- deductibility of charitable contributions and bequests for hospital donors 

All three of these are needed by nonprofit hospitals in order to provide the maximum 
amount of community benefit, including charity care and other financial assistance on 
behalf of uninsured and low-income persons, subsidized health services, community 
health improvement services, community building activities, research and education. 

The exemption from income tax of charitable and other not-for-profit organizations is 
longstanding. While most nonprofit hospitals operate on very slim margins and thus 
have little net income subject to tax, the exemption permits not-for-profit organizations 
to retain earnings for future capital improvement. It also provides a uniform foundation 
for many state tax exemptions, including exemption from sales and property taxes. 

A second tax provision is the exclusion for tax-exempt bond interest. Charitable 
organizations like hospitals have significant capital needs and rely on tax-exempt 
financing to obtain much needed capital. Since not-for-profit hospitals by law cannot 
raise money by issuing stock to investors, debt and retained earnings are their only 
sources of capital to make the investments in staff, facilities and technology that are 
required to deliver the safe, high-quality care their communities need and deserve. 
While the markets for tax-exempt financing by hospitals are fairly well established at 
present, many hospitals and other not-for-profit entities would be severely hampered in 
obtaining debt financing at all if these markets were disrupted through significant 
changes to the tax treatment of interest paid on tax-exempt bonds. 

A third tax provision that directly benefits charitable organizations is the deduction for 
charitable contributions. In the health care context, both individual and corporate 
contributions are essential funding sources for medical research and education, capital 
improvements and community health activities and organizations. The Obama 
Administration has proposed a reduction in the value of charitable contribution 
deductions for taxpayers in the 33 and 35 percent brackets. VHA opposes any such a 
limitation, and believes that it would have a particularly negative impact on significant 
gifts by individual donors. 
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Conclusion 

Not-for-profit hospitals and health systems provide essential services efficiently and 
compassionately every day in communities throughout the United States. Their work in 
further of their charitable missions contributes significantly to the public good and 
lessens the burdens of government. In view of anticipated cuts in Medicare funding 
under the Affordable Care Act and the Budget Control Act, and in light of the great 
financial demands many state Medicaid programs face, nonprofit community hospitals 
and health care organizations will be challenged to do more than ever before to 
maintain access to quality health care for all Americans. 

In the Affordable Care Act, Congress saw fit to codify some of the specific community 
benefit obligations of tax-exempt hospitals. VHA has long encouraged its members to 
take their community benefit obligations seriously, and will now work to facilitate their 
full compliance with the codified requirements, which include 

• Conducting a community health need assessment at least once every three 
years 

• Adopting and publicizing a financial assistance or "charity care" policy 

• Limiting hospital charges for medical care payable by individuals qualifying for 
financial assistance, and 

• Refraining from taking "extraordinary" collection actions before making 
reasonable efforts to determine whether the patient qualifies for financial 
assistance. 

As we work with our members, however, we will also continue our advocacy aimed at 
assuring that the implementation of these new requirements is not unduly burdensome 
or overly prescriptive and does not go beyond Congressional intent. In particular, the 
revised Schedule H-with its confusing mix of compliance inquiries and informational 
questions-needs to be streamlined and simplified. VHA looks forward to working with 
the Oversight Subcommittee as well as with the IRS toward this goal. 


For further information regarding any of the topics discussed herein, please contact 
Michael J. Regier, Senior Vice President of Legal and Corporate Affairs, VHA Inc., at (972) 
830-6810 or r'i er‘erf^>vt'i.C'^in or Cidette Perrin, Senior Director Governmental Relations, 
VHA inc. at (202) 354-2608 or cpernni^yha. ccm . 
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Chairman BOUSTANY. Mr. Hopkins, you may proceed. 

STATEMENT OF BRUCE R. HOPKINS, SENIOR PARTNER, 
POLSINELLI SHUGHART, KANSAS CITY, MO 

Mr. HOPKINS. Thank you. And good morning, Mr. Chairman, 
Ranking Member Lewis, and the other Members of the Sub- 
committee. 

My task as a private practitioner in the exempt organizations 
area is to spend some time talking with you about the basics of the 
law in this area and then also identify what I believe to be the cur- 
rent developments in the field. 
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By my reckoning there are 67 different categories of tax-exempt 
organizations. Obviously I lack the time to take you through all of 
those. But what I have done in my prepared remarks is focus first 
on 501(c)(3) entities, charities, religious organizations, educational 
organizations, scientific entities, to give you a feel for the detail 
and the criteria for exemption under each one of these categories. 

For example, in the paper I note that under the concept of “chari- 
table,” there are 15 different ways that an entity can qualify as a 
tax-exempt charitable organization. Aside from a 501(c)(3) there 
are a number of other categories of exempt organizations, as I men- 
tioned, and I highlighted in my paper the ones that I think should 
be and are a primary concern to you: 501(c)(4) and 501(c)(6). And 
so I have got some material in there about social welfare organiza- 
tions, the whole concept of what it means to promote social welfare, 
what it means to serve a community, and, in the context of busi- 
ness leagues, discuss the rules about operating to promote a com- 
mon business interest, a line of business, and the rules dealing 
with not performing particular services for individual persons. 

There are plenty of other exempt organizations that could be 
talked about: political organizations, social clubs, fraternal organi- 
zations, labor groups, qualified health insurance issuers. But I 
wanted to put in the material at least a summary of the law deal- 
ing with what I consider to be the main categories. 

And then on the last page of my prepared remarks, I have given 
a simple list of what I believe to be confirmed developments in this 
area. I don’t have time to go down the entire list. But as you can 
see, items like governance, which you have already heard about, 
and the Form 990 you have already heard about are at the top of 
the list. This isn’t necessarily a prioritized list, but certainly those 
two are on the top of any type of list like this. The whole IRS en- 
forcement fees, compliance checks, the whole matter of political 
campaign activity, particularly the involvement of charitable enti- 
ties and social welfare organizations in that; the pending regula- 
tion projects and other initiatives of the Internal Revenue Service 
of which there are a lot; and then, of course, the status of tax ex- 
tenders legislation certainly impacts this field, and the whole mat- 
ter of tax reform obviously interrelates with the law of tax-exempt 
organizations as well. 

So with that I think I will end my oral remarks and will be 
happy to take whatever questions the subcommittee might have. 

Chairman BOUSTANY. Thank you, Mr. Hopkins. 

[The prepared statement of Mr. Hopkins follows:] 
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TAX-EXEMPT ORGAMZATIONS LAW BASICS 
AND CURRENT DEVELOPMENTS 


Chairman Boustany, Ranking Member Lewis, and other Members of the Subcommittee on 
Oversight, thank you for this opportunity to testify before you on the law of tax-exempt 
organizations and curi'ent developments in this field. I have been a practitioner in tliis area for 
over 42 years. I am counsel to a wide range of tax-exempt organizations, including universities, 
hospitals, other public charities, private foundations, and associations. This practice includes 
representation of exempt organizations before the Internal Revenue Service. 

] have written several books about nonprofit law, including The Law of Tax-Exempt 
Organizations, now in its Tenth Edition. I wiite a monthly newsletter about nonprofit law 
de\'e]opments, titled Bruce R. Hopkins ’ Nonprofit Counsel. 

What follows is an overview' of the federal tax law applicable to certain tax-exempt 
organizations. 

CHARITABLE ORGANIZATIONS 

The federal tax law dcfinilion of a charitable organization contains at least 15 different ways for 
a nonprofit entity to be charitable. These characteristics, found in the income tax regulations. IRS 
rulings, and federal and stale court opinions, include relieving the poor or distressed or the 
underprivileged; advancing religion, education, or science; lessening the burdens of government; 
beautifying and maintaining a community; preserving natural beauty; promoting health, social 
welfare, environmental conservancy, arts, or patriotism; caring for orphans or animals: 
promoting. ad\ancing, and sponsoring amateur sports: and maintaining public confidence in the 
legal system. Those most widely claimed arc discussed in the discussion that follows. 

The relief of poverty is jierhaps the most basic and historically founded form of charitable 
activity. Originally, it meant largely the distribution of money or goods to the poor. In 
contemporary^ times, particularly as govennnent has assumed some of this function, it means 
more the provision of services. This type of charitable entity might feed the homeless or provide 
them shelter, operate a counseling center, provide vocational tiaining, supply employment 
a.ssistance, provide low-income housing, or offer transportation services. 

The relief of the distressed is a considerably misunderstood way to be charitable. Too many 
associate distressed with impoverishment. To be sure, one way to be distressed is to be 
financially distressed (although one can be only temporarily tlnancially distressed). An 
individual can, however, be physically or emotionally distressed. The conftision as to the scope 
of the concept oJ’ distressed was. most unfortiraaicly, displayed in the aftermath of the terrorist 
attacks against the U.S. in 2001. when there was a huge outcry and battle as to who was entitled 
to relief lunds — and pursuant to what criteria. While the law tends to prcci.sety define the term 
poor, the concept of the term distressed is largely undefneJ and expansive. 

7'he advancement of religion, as a charitable activity, frequently pertains to collateral activities of 
churches. Tor example, charitable organizations of this nature may maintain church buildings, 
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monuments, or cemeteries; distribute religious literature; or supplement salaries. These 
organizations may conduct programs unique to a particular religion, operate a retreat center, or 
maintain a religious radio or television station. 

The advancement of education, as a charitable activity, includes providing student assistance; 
advancing knowledge through research; or disseminating knowledge by means of publications, 
seminars, lectures, and the like. This t>pe of charitable function may be a satellite activity of a 
particular educational institution, such as a university, library, or museum. 

The promotion of health is a separately recognized charitable purpose; in this context public and 
mental health are included. This function includes the establishment and maintenance of 
institutions and organizations such as hospitals, clinics, homes for the aged, and similar Lrentmcnt 
or residential centers. Other illustrations of health-providing (or health-promoting) organizations 
are health maintenance organizations, drug abuse treatment centers, blood banks, hospices, and 
hojne health agencies. The advancement of medical and similar knowledge through research, 
and, generally, the maintenance of conditions conducive to health are included. Classification of 
an organization as a tax-exempt hospital or a medical research organization is an automatic 
pathway to avoidance of private foundation status. 

The promotion of social welfare is one of the most indefinite categories of charitable endeavors. 
In the law of trusts, the concept of promotion of social welfare can include such purposes as the 
promotion of temperance or national security or the erection or maintenance of tombs and 
monuments. In the federal tax law context, the term embraces activities designed to accomplish 
charitable purposes, lessen neighborhood tensions, eliminate prejudice and discrimination, 
defend human and civil rights secured by law, and combat community deterioration and jtivenile 
delinquency. 

EDUCATIONAL ORGANIZATIONS 

Educational organizations include schools, colleges, universities, libraries, museums, and similar 
institutions. To be a "formal" educational institution, an organization must have a regularly 
scheduled curriculum, a regular faculty, and a regularly enrolled body of students in attendance 
at the place where the educational activities are caitied on. 

fhere can be a fine line of distinction between an educational activity and a taxable-business. 
Sometimes it is diflicult to distinguish between an educaikmal undertaking and one that amounts 
to propagandizing — the zealous endorsement of a particular idea or doctrine in a manner that is 
not reasonably objective or balanced. It is often impossible (and unnecessary) to differentiate 
between organizations that are charitable because they advance education and those that are 
educational. 

RELIGIOUS ORGANIZATIONS 

Religious organizations arc tire oldest form of tax-exempt organization. Unlike other ai'cas oi'the 
law of tax-exempt organizations, religious organizations defy definition. This is due in large part 
to the First Amendment to the U.S. Constitution, which bars Congress fi'om making any law that 
would establish religious organizations or prohibit the free exercise of religion. 
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There iire many kinds of religious organizations; the most common form is referred to as a 
church (including synagogues and mosques). But, here again, the federal tax la\^’ lacLs a crisp 
definition of the word church. The IRS has informally defined a church as an organization that 
satisfies at least some of the following criteria; a distinct legal existence, a recognized creed and 
form of worship, a definite and distinct ecclesiastical government, a formal code of doctrine and 
discipline, a distinct religious history, a membership not as.socialcd with any other church or 
denomination, a complete organization of ordained ministers ministering U) their congregations 
and selected after completing prescribed courses of study, a literature of its own, established 
places of worship, regular congregations, regular religious ser\ices, Sunday schools for the 
religious instruction of the young, and schools for the preparation of its ministers. 

Other types of religious organizations, for lax purposes, include conventions of churches, 
associations of churches, integrated auxiliaries of churches, religious orders, apostolic groups, 
missionary organizations, bible and tract societies, and church-run organizations, such as 
schools, hospitals, orphanages, nursing homes, publishing entities, broadcasting entities, and 
cemeteries. 

SOCIAL WELFARE ORGANIZATIONS 

Traditionally, a social welfare organization is one that, in the language of the tax regulations, 
functions to advance the "common good and general welfare," and seeks "civic betterments and 
social improveincnls." This type of organization is expected to engage in activities that benefit 
the community in its entirety, rather than merely its own membership or other select groups of 
individuals or organizations. 

A contemporary use ofthe social welfare organization is as an advocacy entity. The term social 
welfare can be broader than the term charitable (even though, as discussed previously, the 
concept of charitable includes the promotion of social welfare). Social welfare organizations can 
engage in an unlimited amount of lcgislati\'c activity without endangering their tax-exempt 
status, and they can permissibly engage in some political campaign activity. Consequently, some 
charitable organizations link up with related social welfare organizations as a means ofengaging 
in more lobbying activities than the charitable organizations are allowed to undertake directly. 

Like many other tax-exempt organizations, social w^clfarc entities may not engage in transactions 
that constitute private inurement and may not operate unrelated businesses as a primary activity. 
The only type of social welfare organization to which conti'ibulions are deductible is a veterans' 
organization. 

BUSINESS LEAGUES 

A business league is a group of persons (an association) who have some common business 
interest; the purpose of the league is to promote that common interest. Its activities (if it is to be 
tax-exempt) are directed to the improvement of business conditions of one or more lines of 
business, a.s distinguished from the performance of particular services for individual persons. 
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CURRENT DEVELOPMENTS 

An inventory of cuiTeiit developments in the law of tax-exempt organizations includes the 
following. 

• JRS involvement in nonprofit governance. 

• Implications of the revision of the Eorin 990. 

• IRS compliance checks. 

• Charitable organizations’ iitvolvement in political activity. 

• Import of IRS college and university compliance check. 

• IRS look at ‘’self-declarer” exempt organizations. 

• IRS processing of applications for recognition of exemption. 

• Pending regulation projects (including those pertaining to supporting organizations and 
donor-advised funds). 

• IRS charitable spending initiative. 

• Supreme Court decision in health care context. 

• Status of tax extenders legislation. 

• Implications of pending tax reform. 
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Chairman BOUSTANY. Clearly the tax-exempt area is a growing 
and increasingly complex sector of our economy, and that is why 
we feel it is important to have this oversight hearing as a starting 
point to get a better understanding of the sector as we contemplate 
fundamental tax reform. And all of you have raised important 
questions and concerns. 

I want to focus for a moment on the Form 990 specifically. This 
question is for the entire panel, but I would like to start with Ms. 
DeStefano and Mr. Regier to address this with regard to univer- 
sities and hospitals in particular. 
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The IRS has just completed a revision of the Form 990. It took 
several years to complete and according to the IRS has been rede- 
signed to enhance transparency, promote tax compliance and mini- 
mize the filing burdens. As part of this effort, the form was reorga- 
nized and filers were given more opportunities to explain their tax- 
exempt activities, but were also required to provide more informa- 
tion regarding key issues such as executive compensation and other 
things. 

How is this process working from your perspective? Ms. 
DeStefano, you can start. 

Ms. DESTEFANO. Thank you for the question. We share our 990 
before it is filed with our audit committee of our board of trustees. 
There are approximately 12 members of the audit committee. And 
I can say 3 or 4 years ago, we would have in-depth conversations 
about the data and material within the 990. Today the form is so 
complicated that our committee of our board of trustees do not 
know where to begin. And I would say we have less than one or 
two questions on the 990 today than where we were 3 years ago. 

Chairman BOUSTANY. Okay. Do you think that the form meets 
the criteria set forth initially by the IRS? 

Ms. DESTEFANO. I think there is too much information. And if 
you could streamline to the key points, and if executive compensa- 
tion is an area that Congress feels is very important, keep that. 

We have some schedules, if you don’t mind, if I could just high- 
light that we feel are redundant. Schedule F, which relates to for- 
eign activity; Schedule I, which is subcontracts; and Schedule K, 
which is tax-exempt bonds. They require a tremendous amount of 
information and we are not exactly sure of the value. 

And I would like to point out, if I could zero in on Schedule I, 
which is the subcontracts. It requires information on grants and 
other assistance from organizations, governments, and individuals 
within the U.S. Cornell’s response is 20 pages long. And it consists 
almost entirely of subcontracts through the Federal Government as 
part of our research enterprise. 

0MB already has a single audit act, with 0MB A-133 that au- 
dits States, local government and not-for-profit organizations. If we 
could eliminate all of the reporting that already goes through an- 
other phase of what is being audited, we estimate this one change 
would save 40 hours of work preparing our 990 plus 20 pages of 
reporting data. 

Chairman BOUSTANY. Thank you. Mr. Regier. 

Mr. REGIER. Mr. Chairman, to go back to the first question, I 
think our members would say the form does make much more in- 
formation available. I don’t think that they would agree that it pro- 
motes efficiency or that it has lightened the filing burden. The form 
has expanded significantly. That is why we brought it this morn- 
ing. 

I think the experience in most tax-exempt hospitals is very simi- 
lar to what Ms. DeStefano outlined. This is not a form that, despite 
your best efforts and expertise inside of your organization, that you 
really can afford not to engage an outside advisor to help you with, 
whether that is your outside tax counsel, your outside auditors, or 
specialized tax consultants. 
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Chairman BOUSTANY. I thank you. Any other members of the 
panel want to comment? 

Mr. HOPKINS. Mr. Chairman, I think one sentence might sum 
it up. The Form 990, the new Form 990 has greatly enhanced my 
law practice. 

Chairman BOUSTANY. Others? 

Mr. COLINVAUX. Well, I think one little bit of context, which 
is where we were before the new Form 990. Which was, the IRS 
was under a lot of pressure to revise the form because the form 
was seen as very outdated and not providing enough information. 
So it took years for them to come up with the new form. 

I think the other thing that is important to keep in mind is the 
value of the Form 990 as an enforcement tool. One of the difficul- 
ties here is that there is not a lot for the IRS to enforce. And one 
of the things that — one of the ways that we can keep oversight over 
organizations is through the disclosure of information which is 
made public on the 990. 

I think one of the problems that is being highlighted here is the 
too-much-information problem. And I recognize that is a problem. 
But I also think that it is a problem that the IRS is trying to work 
out by continuing to revise the form in discussions with stake- 
holders to find out what the most relevant oversight information is. 

And finally, I would say that the complexity of the form is abso- 
lutely correct. The instructions are, you could say, monstrous be- 
cause they are so big. But what is going on here is that the com- 
plexity is reflecting the complexity of the sector. The sector is not 
a simple thing. And so the form is getting more complex as the IRS 
learns how complex the sector is. So there are a lot of issues at 
play here. 

Ms. AVIV. Just a very quick comment. The Form 990 is the only 
vehicle through which the public, donors and volunteers, or people 
seeking jobs can actually find out what is going on in an organiza- 
tion, or quite a lot about it. Now, there may be some parts of it 
that are too detailed, but this revised form has provided the first 
opportunity to get a really good picture of the charitable sector. So 
as we go forward with this, let’s be mindful of the benefit of the 
public being able to see into these organizations as well. 

Chairman BOUSTANY. Thank you. Just a follow-up question, 
Mr. Colinvaux. Obviously this is a very complex and growing sec- 
tor. Should there be — should we disaggregate to some extent or 
should the IRS disaggregate in terms of trying to get certain types 
of information from one sector of the tax-exempt area versus an- 
other? 

Mr. COLINVAUX. Well, I think that is what is happening. I 
mean the IRS has been under a lot of pressure in recent years, in 
part because of the scandals that have happened at organizations. 
And so I think what the IRS is doing is they are educating them- 
selves and they are saying there are two very big elephants in the 
room; it is namely the hospitals and big colleges and universities. 
They take up most of the assets and the revenues of the sector. 
And so there is disaggregation going on not only in terms of exemp- 
tion standards passed by Congress but in terms of enforcement, so 
new compliance initiatives are launched, we look at the hospital 
sector, they look at the colleges and university sector. So 
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disaggregation is happening and it is happening on the Form 990, 
as well as more tailored questions, depending on what you do, are 
surfacing in the 990. So you can show the whole form, but a lot 
of that form isn’t relevant to a lot of organizations. 

So, yes, I think the disaggregation is happening. It is one of the 
facts on the ground, and it is something that policymakers are 
going to continue to wrestle with. 

Chairman BOUSTANY. Anybody else want to comment on that 
issue? No. Mr. Colinvaux, the Ways and Means Committee, as you 
know, is currently focused on comprehensive tax reform, and we 
are definitely reviewing all areas of the code, including provisions 
that apply to tax-exempt organizations. You have recently looked 
at the tax-exempt sector over the last 10 years and were on the 
Joint Committee on Taxation in 2006 when the Pension Protection 
Act was enacted, which contained many new provisions related to 
tax-exempt organizations. Are there any lessons from the last few 
years we should keep in mind when considering tax reform pro- 
posals in this area? 

Mr. COLINVAUX. Well, one lesson based very much on my expe- 
rience is to continue conducting hearings such as this, which is I 
think a really important form of oversight, because it calls the sec- 
tor together and it reminds the sector that they need to do good 
and perform a public benefit. So I think this is a very important 
form of oversight that really does lead to better behavior. So that 
is one lesson. 

Another lesson is — what struck me about the Pension Protection 
Act was that it was very much focused on correcting abuses. And 
there are and always will be abuses in any sector. One of the chal- 
lenges going forward, which was not addressed in 2006, really goes 
to the role the Federal Government has with respect to (c)(3) orga- 
nizations. So we can take the anti-abuse path, which is the path 
that we are on, continue to write rules that go to abuses, or we can 
start to ask harder questions such as which organization should get 
which benefits, do we expect certain public benefits to occur from 
our (c)(3)s? Those are questions that were not really asked in the 
lead-up — they were asked in the lead-up to 2006 but weren’t really 
answered. So I think those are — the lessons are we still have those 
questions, maybe. 

Chairman BOUSTANY. Thank you. I appreciate that. I am now 
pleased to yield to the ranking member, Mr. Lewis, for questions. 

Mr. LEWIS. Thank you very much Mr. Chairman. And again I 
would like to thank each member of the panel for being here and 
for your testimony. 

Mr. Hopkins, you are a noted expert on tax-exempt organizations 
and you have worked in this area for over 42 years. I don’t believe 
you worked there that long. Apparently someone violated the child 
labor law and some law firm hired you at an early age, but I don’t 
want to get into all of that. 

Now, the IRS has fewer than 900 employees to monitor more 
than 1.8 million organizations. Can you tell the Members of the 
Committee how you feel the IRS is doing in the oversight of these 
organizations? 

Mr. HOPKINS. Well, Congressman Lewis, I think based on the 
resources the IRS has, I think the IRS overall is doing a very good 
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job. I have never worked for the IRS so I am not familiar with the 
internal workings. But based on what I see and certainly based on 
my years of practice working with the IRS, both on the examina- 
tion side and working with the IRS with organizations that are ap- 
plying for recognition of exemption, the IRS I think is doing an ex- 
cellent job in reviewing entities, screening entities. 

I would note that almost every week there are a number of pri- 
vate letter rulings that are issued by the IRS. I review each one 
of those, and almost all of them are adverse to the nonprofit orga- 
nizations that are applying. So the IRS is being very aggressive, 
very active in applying the law and determining which organiza- 
tions comply and which ones don’t. So my impression overall is 
that the Agency is doing a good job, a very good job actually with 
the resources that it has. 

Mr. LEWIS. Now, I noticed someplace that you provide a month- 
ly newsletter? 

Mr. HOPKINS. That is correct. 

Mr. LEWIS. Do you get feedback from the private sector? 

Mr. HOPKINS. I get a lot of email as a result of some of the 
things that are mentioned in the newsletter, yes. 

Mr. LEWIS. Are people pretty satisfied with what they get from 
the IRS? 

Mr. HOPKINS. Well, I think it depends on what kind of entities 
you are talking about. I mean, I hear a lot from organizations that 
are unhappy that they have been audited and/or been denied rec- 
ognition of exemption. But I think on balance, probably the IRS po- 
sition was correct. And then, of course, I hear from organizations 
that are very happy with the situation that they are in. So I think 
it just depends on how the nonprofit organizations have fared with 
the IRS. Some complain and some don’t. 

Now, I am talking now about compliance with the criteria for ex- 
emption. This discussion about the Form 990 is a totally different 
matter. I hear in my practice daily complaints about the Form 990 
overall, not just Schedule H but the parts of it as being — and we 
have heard some of these words this morning — ^burdensome, redun- 
dant, overreaching, and that kind of thing. So there are lots of com- 
plaints about the Form 990; but leaving the Form 990 aside, not 
a lot of complaining about the IRS. 

Mr. LEWIS. Thank you. Ms. Aviv, you noted that charitable or- 
ganizations have struggled financially during the economic down- 
turn. How has the demand for service increased and what do peo- 
ple need? 

Ms. AVIV. Congressman Lewis, people need help. The economy 
hasn’t recovered. The demand for service has grown. And the abil- 
ity of these organizations to get additional funding has been dimin- 
ished. Individual donor giving is down, and public funding has cer- 
tainly not increased, particularly State funding. And the ability of 
these organizations to charge greater fees means that the people 
who are at the bottom of the economic scale, who have nothing, 
wouldn’t pay more because many organizations charge fees on a 
sliding scale. Some of these organizations have coped by doing 
more with less, but there is only a limited amount of time that you 
can do that. 
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For the most part what we are being told is that these organiza- 
tions are finding themselves turning people away. And with your 
permission, I just want to share with you a story that was shared 
with us by Catholic Charities. They said that in the fourth quarter 
of 2011, a snapshot survey of 44 local Catholic Charity organiza- 
tions located in 29 different States that served about 3V2 million 
clients annually, found that the 44 responding agencies each main- 
tained a waiting list or turned away individuals for services during 
the fourth quarter, with the greatest areas of unmet needs being 
in emergency financial assistance and utilities assistance. Even the 
most basic needs are going unmet in some communities. Three 
agencies reported turning away at least 1,750 individuals that 
came to them seeking food. 

So what we are seeing is that organizations are not able to keep 
up with the increased demand. 

Mr. LEWIS. What more can Congress do to assist these organiza- 
tions, not just to do well in the entire private sector, but also to 
do good? 

Ms. AVIV. I mentioned in my remarks, and in my written testi- 
mony, that immediately passing the tax extenders, particularly the 
IRA charitable rollover and the other provisions that affect the 
charitable community, would be a big help. 

When Congress first passed the IRA charitable rollover, some of 
us had concerns that the only organizations that would benefit 
were those who were attached to high-income individuals, and that 
that might be universities, it might be cultural institutions. But in 
fact what we have found is that many different kinds of organiza- 
tions, including health and human services organizations, are the 
beneficiaries of those kind of funds. That provision was not ex- 
tended at the end of last year and we are concerned that it still 
hasn’t been extended. It is an easy fix and it is certainly one of the 
ways to help these organizations. 

Mr. LEWIS. Thank you very much. Mr. Chairman, I yield back. 

Chairman BOUSTANY. I thank the ranking member. I now rec- 
ognize Mrs. Black. 

Mrs. BLACK. Thank you, Mr. Chairman. Let me go to you, Mr. 
Regier. In your testimony you noted that VHA has worked with the 
IRS in its design of the new Schedule H; yet you express concerns 
regarding the clarity on the form. And I know that the chairman 
talked about the 990. How receptive has the IRS been with work- 
ing with you and your organization and your other members about 
your concerns? 

Mr. REGIER. I think in our experience the service has been very 
open to receiving input, and so they have in many ways requested 
input and solicited input in advance of issuing their formal guid- 
ance. And I must say the IRS did agree with the request that we 
made to make certain provisions of the Schedule H optional for cer- 
tain filers for a year. Those are questions, however, that are infor- 
mation gathering items in the Schedule H which we believe makes 
the schedule confusing. We did ask the IRS to extend that and 
make that voluntary or to eliminate it. We did not get a favorable 
response there. I would say we have had some success in shaping 
the form to the better as we see it for our membership, but we 
would like to see more. 
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Mrs. BLACK. Well, other than the category you just spoke of to 
make it voluntary, what other specific concerns do you have on 
that schedule? 

Mr. REGIER. I think the new Schedule H compared to the 
former one has now expanded significantly in its length and detail, 
so there is now I think more than 60 subparts to the schedule. We 
saw the adoption of it as a pretty significant increase in the filing 
responsibility for the exempt organization. 

Mrs. BLACK. Let me go to your testimony where you state that 
many of the documentation requirements related to the community 
health needs assessment are burdensome. And as you know, these 
requirements are designed to ascertain whether each tax-exempt 
hospital is truly providing the requisite community benefit to qual- 
ify for tax exemption. So given this weighty task, do you propose 
an alternative method of demonstrating to the IRS that every tax- 
exempt hospital is meeting those requirements? 

Mr. REGIER. I think the concern that we have is not about dem- 
onstrating that the requirements have been met, it is more about 
the way that one — the process that is being prescribed for the 
needs assessment. The guidance that has been issued by the serv- 
ice so far for the community health needs assessment is very de- 
tailed in what you have to do to document what you have done. So 
for example, to list by name, by organization, the persons that you 
consulted with who you thought were public health experts; to list 
by name, and their indication of their community or status, the 
persons that you consulted with that represent low-income or spe- 
cific disease populations. Leaving aside the question of privacy con- 
cerns, that is a level of detail about and prescribed detail about 
what you must supply and report about your process of assessing 
community need that we think really misses the point; the point 
of which is, here are the needs that are present in the communities 
that we are serving. 

The other concern I would say we have about the guidance so far 
really is the question of how this kind of assessment and planning 
is done in particular in multi-hospital systems. So multi-hospital 
systems that may extend through a State or across many regions 
typically plan on a systemwide basis and there are efficiencies to 
be obtained from that. The reporting scheme, however, that is set 
up, which is driven by the statute, is very siloed, so it is requiring 
reporting to be done on a hospital-by-hospital-by-hospital basis, 
along with an implementation plan that would be separate for the 
hospital-by-hospital-by-hospital basis. We would love to see some- 
thing that would allow a system to have a greater degree of flexi- 
bility, to show within the report how the individual hospitals are 
meeting needs without having to do this kind of siloed hospital-by- 
hospital kind of approach, which is how we see the guidance shap- 
ing up so far. 

Mrs. BLACK. And I think you make a very good point there. In 
certain hospital systems, you may have one hospital in an area 
that provides a great deal of community needs and maybe in an- 
other sector of that same system not so much so. But if there could 
be some coordination there, so the silo effect. 

Is there anything else that you would like to offer in this testi- 
mony to say how you think this could be made better on that? 
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Mr. REGIER. I guess the overall concern I have is that today we 
are asking health-care organizations to become much more account- 
able in different ways to help manage and promote the wellness of 
the community. We want to keep people well, keep them healthy 
and be rewarded for that, or that is what government seems to be 
telling health-care providers. The community health needs assess- 
ment could be a very powerful tool to inform that work. I am con- 
cerned and we are concerned that it won’t be if we ask our pro- 
viders and multisystem providers to look on this siloed hospital-by- 
hospital basis. We don’t achieve population health and wellness in 
that way, we don’t achieve and meet the needs of communities and 
regions in that way. So that is the only thing I would say. 

Mrs. BLACK. Thank you for your testimony. I yield back. 

Mr. BOUSTANY. Thank you. Ms. Jenkins, you are recognized. 

Ms. JENKINS. Thank you, Mr. Chairman. Thank you for holding 
this hearing, and thank you all for joining us. 

Mr. Colinvaux, in your testimony as well as in your recent article 
in the Florida Tax Review, you raised the issue of the distinction 
between public and private charities. You stated that the distinc- 
tion is one of form rather than substance and that the distinction 
is beginning to collapse from its own weight. As an example, you 
mentioned the different standard that applies with respect to self- 
dealing between a charity and the insiders. Can you just elaborate 
for us on the distinctions in law between a public charity and a pri- 
vate charity? 

Mr. COLINVAUX. Sure. Thank you for the question, Ms. Jen- 
kins. By saying that the distinction is one more of form than sub- 
stance, what I mean by that is that we take a public charity and 
a private foundation. Well, what makes a public charity public and 
what makes a private foundation private? Well, the private founda- 
tion is private not because of what it does but because it is funded 
really by one person or by a family, not because of its underlying 
charitable activity. And so Congress has looked at that shape, the 
form of the foundation, and said that shape is more likely to result 
in abuse because it doesn’t have a donor community making con- 
tributions to it, it also doesn’t have a service community so that 
there is no base to effectively oversee the foundation. So the form 
of the foundation is then disfavored relative to the public charity. 
So that is why it is a distinction of form and not substance. 

Why I think it is starting to collapse is because when Congress 
made that distinction in the law in 1969, it was very much an anti- 
abuse focus. That is, we said certain forms of charity are more sub- 
ject to abuse, so they should be subject to the private foundation 
anti-abuse regime. What we have now seen in recent years has 
been more abuses at public charities, and one of the congressional 
responses, then, is to look to the private foundation rules, say here 
we have a set of rules that regulate abuse, why don’t we apply 
those rules to public charities? And so the self-dealing rules are an 
example of that. 

The private foundation approach to self-dealing is quite harsh. It 
says if there is a transaction; that is, if there is a loan between the 
charity and a disqualified person or a sale of property between the 
charity and the disqualified person, then it is self-dealing. 
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The approach under the public charity rules is different. You 
have to decide whether there has been an excess benefit. So it is 
a very different analysis, and by saying it is collapsing, I am saying 
that the more we use the public — the private foundation rules to 
regulate abuses, the less distinct these two types of charities be- 
come. 

Ms. JENKINS. Okay. So did I just hear you say that you believe 
that the anti-abuse rules that pertain to private charities should 
apply to public charities? 

Mr. COLINVAUX. Well, not across the board. What I think 
would make sense is to look at the types of abuses we have identi- 
fied. So there are a number of abuses: Self-dealing, excess business 
holdings, the expenditures for nonexempt purposes. We should look 
at those abuses, decide whether those abuses, first of all, still mat- 
ter. Some people would argue that we don’t — we are not worried 
about some abuses anymore. We should look at the abuses, decide 
if they still matter, and if they do, then maybe apply the private 
foundation rules not based on whether you are a public charity or 
a private foundation or not but just apply them because we want 
to regulate the abuse. 

Ms. JENKINS. I see. You also mentioned in the Florida Tax Re- 
view article that a largely unexamined facet of the charitable sector 
is the ownership by public charities of for-profit enterprises. Given 
that is an area that has remained largely unexamined, can you just 
elaborate on some of the reasons why a tax-exempt organization 
would own a taxable, for-profit enterprise and how prevalent this 
practice is? 

Mr. COLINVAUX. Well, I can’t really comment on how prevalent 
it is, but I know it is fairly common. There is no rule against it. 
So, first of all, there is a rule against it for private foundations. 
Private foundations cannot have excess business holdings. Public 
charities may, and because they may, they do. So why? Well, I 
think one of the reasons is because they want to do more than just 
the charitable work. They want to do other activities that may be 
related to the charitable work. So they set up a for-profit business 
and separately incorporate it. There is no rule against it. It is not 
necessarily bad, but it is something that we haven’t thought about 
a lot as to whether we want to encourage it or not encourage it. 

Ms. JENKINS. Okay, thank you so much. I yield back. 

Mr. BOUSTANY. Mr. Reed, you are recognized. 

Mr. REED. Thank you, Mr. Chairman. Ms. DeStefano, if I could 
ask you a question in regards to your testimony, and I do appre- 
ciate you being with us today, you had mentioned in your testi- 
mony and when I read your testimony the compliance that you had 
with the Form 990, and you had mentioned something in your 
verbal testimony today about the K-1 and the side issues. I wonder 
if you could elaborate for me a little bit more in detail exactly what 
you are referring to in regards to that additional requirement. 

Ms. DESTEFANO. Currently the 990 is an informational return, 
and it reconciles with our financial data and our balance sheet of 
our audited financial statements. K-1 data typically will be used 
for institutions like Cornell that have large endowments where we 
are invested in partnerships, and we receive K-ls. The K-1 data 
is not part of our official university records. If we are required to 
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now take a return full of data that reconciles with our financial 
statements and have financial statement data and other data com- 
mingled, the reconciliation issues and the amount of time to vali- 
date the accuracy of the reporting expands exponentially. So we are 
recommending that for the informational return that we stay with 
financial statement data that is already audited and can tie to 
something that someone else has already reviewed. 

Mr. REED. Well, that makes sense to me, and that is a really 
a good common sense suggestion. Is there any way, in your mind, 
that you could quantify the type of burden that you would have to 
comply with if we went down 

Ms. DESTEFANO. I don’t have the answer, but I can speak with 
my staff 

Mr. REED. I would appreciate that. 

Ms. DESTEFANO [continuing]. And provide a response back. 

Mr. REED. And obviously any resources that you allocate to this 
compliance issue is taking away from your educational mission, 
correct? 

Ms. DESTEFANO. Exactly, it is additive. 

Mr. REED. And from your experience with the compliance audit, 
could you offer any insights to us as to what worked, what didn’t 
work from your perspective in dealing with the IRS? 

Ms. DESTEFANO. So we spent 2 years going through the com- 
pliance audit. We had approximately 15 staff members involved. 
The IRS looked at every single transaction for fiscal year 2008. We 
spent a significant amount of time educating the IRS on the higher 
ed industry. I think that the auditors after 2 years now understand 
our industry. The one thing, though, that we felt might be helpful 
is apparently the 990 and the 990-T did not provide sufficient data 
to determine what should be audited, and as a result, the IRS cre- 
ated a questionnaire and at Cornell we felt that the way the ques- 
tionnaire was, the questions were phrased, and that is what deter- 
mined what is to be audited, the IRS should seriously take a look 
at what those questions were phrased, was sufficient to determine 
areas of audit if the return itself didn’t identify the areas that they 
should come in and take a look at the survey questions, perhaps 
they were more effective. 

Mr. REED. Very good. I appreciate that testimony, and I look 
forward to receiving your additional material and that estimate of 
impact on your K-1 compliance requirement. 

With that. Chairman, I would yield back. 

Ms. DESTEFANO. Thank you. 

Mr. BOUSTANY. Thank you, Mr. Reed. 

Mr. Kind, you are recognized. 

Mr. KIND. Thank you, Mr. Chairman. I want to thank our panel- 
ists for your testimony here today. I appreciate this opportunity to 
have this hearing on tax-exempt organizations. Mr. Colinvaux, I 
think you are right, I think we are going to have to maintain lines 
of communication and learn more before we are ready to dive into 
comprehensive tax reform and help us to do that. But listening to 
almost all of you here today, I am being left with the impression, 
especially with the 990 form, that the IRS has not been all that re- 
sponsive in receiving feedback or suggestions on how we might be 
able to streamline or simplify the 990 form. 
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Is that the impression that you have or have they heen respon- 
sive to feedback that various organizations have been giving them 
on how they can help simplify the 990 form? Mr. Regier, do you 
want to take that first? 

Mr. REGIER. Sure. And I don’t want to leave the impression 
that the IRS has been unresponsive. They have not been. Through 
our dialogue, we have clarified some pretty important issues re- 
lated to the Form 990 and the Schedule H, so, for example, they 
have been helpful in clarifying just what kind of hospital facility 
is required to comply with the new requirements in helping to de- 
fine what it means to widely publicize your financial assistance pol- 
icy. So I can point to, you know, four or five areas in particular 
that we think have been very helpful clarifications that have come 
out of that dialogue. 

That said, there is still at least that many or more where we be- 
lieve there is some further help that is needed, and the biggest de- 
gree of help would be if we were able to get actual proposed or final 
regulations related to these new requirements, most of which have 
been in effect since the Affordable Care Act was signed in 2010. 

Mr. KIND. Anyone else have an opinion on how responsive the 
IRS has been? Ms. Aviv? 

Ms. AVIV. Mr. Kind, our experience is actually quite different 
from what the question might suggest. When the Pension Protec- 
tion Act was passed, we worked closely with the IRS on the reform 
of the 990 the first time, and we found that they invited us in and 
many other organizations in to talk to them about what the con- 
cerns were, what the changes needed to be. When we offered our 
comments during the public comment period, they followed up with 
us. When they put in place the Pension Protection Act requirement 
that organizations that failed to file would lose their tax exempt 
status they went out of their way to provide notices across the 
board and on their web site to make sure that everybody knew 
when a number of organizations got caught in that that still ex- 
isted. The idea was to clear out the inventory of those organiza- 
tions that no longer existed so we have an accurate count of how 
many organizations there actually are. They worked assiduously to 
try and get those organizations reinstated. We found them respon- 
sive to our concerns, including questions, in a serious way. I think 
that is different than the question of the burdensomeness of the 
990 form which many organizations feel is beyond their capacity 
and the expense capability and takes away from programs. 

Mr. KIND. I am sympathetic, too. And obviously we get testi- 
mony from the IRS themselves. It seems as if as a body we are ask- 
ing them to do more with less, and these things are becoming more 
complex every year, and yet we are asking them to render good, ef- 
fective service and responsive service to all of you, too. 

Mr. Hopkins, let me turn to you real quickly on a different line. 
Obviously, we have seen a real growth in (c)(4) activity off of the 
social welfare organizations, and we are also noticing stepped-up 
political involvement with a lot of the (c)(4)s out there. Is that an 
area that the Congress should be paying a little bit more attention 
to or even the IRS paying attention to, in your mind? 

Mr. HOPKINS. Well, absolutely. Certainly the IRS is paying at- 
tention to it now. The IRS, as you probably know, has gotten a sub- 
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stantial number of applications from organizations that want to be 
501(c)(4)s, and some of them have a substantial amount of political 
campaign activity planned, and the position of the IRS is that if 
that is the entity’s primary purpose, it can’t qualify under 501(c)(4). 
There has been, for example, a recent ruling, the first ruling of the 
current batch was adverse to an entity that wanted to be a 
501(c)(4). The IRS decided that 80 percent of what it wanted to do 
consisted of political activity. So the IRS is right now processing a 
lot of applications in that area. 

Mr. KIND. Well, what is your opinion on requiring disclosure of 
contributions to (c)(4)s? 

Mr. HOPKINS. Well, that of course is not the law at the present 
time. 

Mr. KIND. Right. 

Mr. HOPKINS. And we do have the alternative, the 527 political 
entity, and that kind of an organization does have to make its do- 
nors public, and public charities have to disclose their donors but 
only to the IRS, and private foundations have 

Mr. KIND. It just seems that a lot of the (c)(4)s are being used 
in order to allow these anonymous contributions to be made for, in 
essence, political activities. 

Mr. HOPKINS. That is one of the principal reasons, frankly, that 
(c)(4)s are being utilized in this regard is so that the donors do not 
have to be disclosed. So if the question is — and this is purely a 
matter of policy. Should donors or at least large donors have to be 
identified to 501(c)(4) entities? I mean, that is obviously well within 
the prerogative of Congress’ decision making, and certainly that 
rule could be enacted. 

The question to me is, you know, what would be the consequence 
of that? Would it be to discourage contributions, political contribu- 
tions to (c)(4)s? Probably to some degree. And maybe that is what 
is desired. But certainly as a matter of transparency I personally 
don’t have any problem with having that sort of a rule, although 
probably as a matter of fairness if that kind of rule were to be en- 
acted, maybe some other categories of exempt organizations ought 
to have the same rule, (c)(5), (c)(6)s, for example, but as a matter 
of transparency on balance it is probably a good idea. 

Mr. KIND. Right, right. Thank you. Thank you, Mr. Chairman. 

Mr. BOUSTANY. Thank you, Mr. Kind. We will go next to Mr. 
Paulsen. 

Mr. PAULSEN. Thank you, Mr. Chairman, also for holding the 
hearing today. 

Mr. Colinvaux, let me just shift back to something I think you 
referenced in your testimony before about the enforcement prob- 
lems that are faced by the IRS than being due to a lack of positive 
requirements for tax-exempt status. Can you elaborate a little bit 
on that point, and do you agree or do you believe that this is not 
an enforcement problem that can be resolved simply by increasing 
the IRS budget to audit charities? Is there more to it? 

Mr. COLINVAUX. I do think there is more to it. I think a lot 
of what we are hearing about the 990 and the information burden, 
what is driving a lot of the information question to me really goes 
to what we mean when we say compliance, what do we mean by 
compliance. And partly what policymakers and others are con- 
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cerned about is whether or not an organization is providing a pub- 
lic good. Well, there is no legal requirement, really, that the organi- 
zation provide a public good. They just have to be organized for a 
good purpose. So we want all this information in order to assess 
a substantive question, which is, is the organization doing good. 
But there aren’t really legal requirements to back that up. Rather, 
the legal requirements are more you may not pay excess compensa- 
tion, you may not engage in campaign activity, you may not engage 
in substantial lobbying. 

So a lot of the enforcement efforts are tailored to that sort of 
compliance, and one quick note which I think is very significant, 
the governance initiative, we have talked a lot about governance. 
One of the reasons I think the IRS is looking at governance is be- 
cause if the IRS can decide that good governance means better 
compliance, that means you will have a better run organization, 
fewer abuses, and maybe also more public good is being produced. 
So it is something the IRS can do. It is something they can look 
at. I think part of what they are doing with the 990 is gathering 
information to see what information works and what helps them 
oversee the burden. 

Mr. PAULSEN. You also noted that the new hospital require- 
ments are a recent example of Congress imposing a positive re- 
quirement on organizations in order to support their tax-exempt 
status. Do you think that this type of sort of anti-abuse positive re- 
quirement structure would also be useful in other areas of the tax- 
exempt sector? 

Mr. COLINVAUX. I think potentially yes, although with hos- 
pitals in a way the new rules fall short of a strict positive require- 
ment, and that is where some context is useful there, too, because 
leading up to the new Section 501(r), the question was whether an 
affirmative duty of charity care should be imposed on hospitals, 
and Congress didn’t go that route. Instead they went the route of 
requiring more process-based requirements; namely, more paper- 
work, more proof of the community benefit without actually defin- 
ing what the community benefit is. So I think partly you are seeing 
more process being layered on community and charitable organiza- 
tions as a substitute for requiring some affirmative duty. 

Mr. PAULSEN. Thank you, Mr. Chairman. I yield back. 

Mr. BOUSTANY. I thank the gentleman. Mr. Becerra, you are 
recognized. 

Mr. BECERRA. Mr. Chairman, thank you very much, and let me 
congratulate you on this hearing. This is something that we should 
be doing quite a bit more, I hope, and it is great to have the testi- 
mony of all the witnesses. 

Ms. Aviv, a pleasure to see you again, always a pleasure. 

Let me make sure about something, and Mr. Colinvaux, maybe 
this is a question I should direct at you. Close to two million tax- 
exempt organizations, at least that was a 2008 number, and my 
understanding is that in 2008 there were some 7,900 audits by the 
IRS performed of these tax-exempt organizations. So if my quick 
math is correct, less than 1 percent of organizations that qualify 
for tax-exempt status are audited by the IRS. Is that about right? 

Mr. COLINVAUX. It sounds about right. 
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Mr. BECERRA. I actually know something more than you do on 
this; okay, that is good. That is a good way to start. At least those 
are the numbers I have, which to me is perhaps one of the reasons 
why we do have these issues, that there isn’t enough oversight, and 
with these fuzzy rules on who qualifies and who doesn’t, it is not 
surprising that we have so many entities applying to become tax- 
exempt organizations. Many of them do great work. We are finding, 
unfortunately, that some don’t. And the sector, because it probably 
doesn’t do as much as it can to police itself and because the IRS 
hasn’t focused on doing more enforcement and oversight can’t do it 
either or hasn’t done it either, it seems that there are a lot of enti- 
ties operating here that perhaps would not qualify, and the result 
is that a lot of American taxpayers are watching their taxpayer dol- 
lars go for noncharitable, nonpublic good purposes. 

Let me ask, Mr. Colinvaux, a question to you because you fo- 
cused on this issue of enforcement, and having more effective en- 
forcement would include having brighter lines, more positive re- 
quirements you have mentioned. Give me a sense, give me some- 
thing tangible in terms of brighter lines. For example, what would 
you qualify, having, for example, a tax-exempt organization have to 
provide some information on its outcomes and activities that it is 
engaged in to have that status? 

Mr. COLINVAUX. Well, it is very hard for me to judge, but in 
part yes. I think what I am trying to argue is that our current sys- 
tem is one that is based on purposes which, as you suggest, means 
a lot of organizations can qualify, and once they qualify they tend 
to remain exempt. So in terms of looking at more positive require- 
ments or brighter lines, one of the things I think we ought to be 
thinking about is whether we should shift away from just purposes 
and also towards activities, which is to look at the activities of an 
organization, maybe require a certain threshold of an activity, 
maybe do more work in terms of defining what a charitable pur- 
pose is. I also think it is important to remember that we don’t have 
to view all of the tax benefits together. Right now we do. We put 
everything under 501(c)(3), and deductibility and tax-exempt fi- 
nancing flow from that. We don’t have to do that. We could look 
at 170, the charitable deduction, and say are there certain eligi- 
bility requirements we want to impose on donations, on certain 
types of organizations that can receive donations? Do we want to 
prioritize certain types of charitable purposes over others? Those 
are the sorts of questions I think we should be asking. 

Mr. BECERRA. And that would help people understand where 
those tens of billions of dollars that — well, actually even more 
money that is being contributed by Americans to these nonprofits, 
how it is being used and how it is that they are — those entities are 
now getting to shield those resources from taxation. So you make 
a charitable contribution, you get to write off that on your taxes, 
the organization has tax-exempt status, doesn’t have to pay taxes 
the way a for-profit entity would have to pay. Therefore, it is in a 
better leveraged position than that for-profit entity. So taxpayers 
should be entitled to some sense of what is being done with the 
money since at the end of the day it is taxpayers who are covering 
the cost of giving these entities this tax-preferred status. 
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Mr. COLINVAUX. Yes, I generally agree with that, and that is 
why I think looking at 170, the charitable deduction in particular, 
that is where the Federal interest is quite strong. 

Mr. BECERRA. I do have a concern with these 501(c)(4) organi- 
zations, these welfare organizations. We are finding more and more 
how they are going into the political side of things and, Mr. Hop- 
kins, you testified to that. But I know my time is about to expire. 

Mr. Chairman, I know you are planning to have more hearings 
on this issue. I hope we do. I hope we have the IRS here. I believe 
that the more we do to examine this sector, the better off those 
that are doing phenomenal work will be able to have contributions 
made by Americans because they will know, in fact, that their 
money is going to great purposes, and so I hope we get on this. 
Thank you, Mr. Chairman. 

Mr. BOUSTANY. Thank you, Mr. Becerra. 

Mr. Marchant, you are recognized. 

Mr. MARCHANT. Thank you, Mr. Chairman. This question is for 
Ms. Aviv. As part of its Good Government Initiative, the inde- 
pendent sector has identified 33 principles in its Principles for 
Good Government and Ethical Practice Guide to help tax-exempt 
organizations with operations and transparency. Are any of the 33 
principles reflected in the revised Form 990? 

Ms. AVIV. Mr. Marchant, I would have to get back to you on 
that, and I will check and do in writing to make sure that they are 
there. Let me say that the general point of these principles was for 
them to be applied to ourselves by ourselves. This was a set of vol- 
untary principles that we put forward. We said that in order for 
this not to be a government compliance area, we need to step up 
to the plate and support standards of good governance and ethical 
practice that we impose upon ourselves. So the purpose was not to 
encourage further government action in this regard, believing that 
there were whole areas of governance that organizations them- 
selves have a responsibility to fulfill. That is why we are so pleased 
that so many organizations have stepped up, downloaded this docu- 
ment, and are using it in order to improve their practice. We be- 
lieve the more we step up, the less need there is for government 
to step in. 

Mr. MARCHANT. Are there some principles not incorporated in 
the form that you think should be? 

Ms. AVIV. I will have to get back to you on that in writing. I 
would be happy to do that. 

Mr. MARCHANT. Well, thank you. Thank you very much. 

Welcome to Mr. — how do you say it? 

Mr. REGIER. It is Regier. 

Mr. MARCHANT. Regier. Welcome. Your offices are in my dis- 
trict on Las Colinas. 

Mr. REGIER. Yes, absolutely. 

Mr. MARCHANT. It is good to see you here today. 

I have a couple of questions for Mr. Hopkins. Can you briefly de- 
scribe the distinction between a 501(c)(4) and a 527? 

Mr. HOPKINS. I can do it. Whether I can do it briefly or not is 
9.noth.6I* 

Mr. MARCHANT. Well, in the amount of time that I have left. 
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Mr. HOPKINS. Let me put it this way, they are hoth discrete 
categories of tax-exempt organizations. The 527 entity has as its 
primary purpose political campaign activity. The flip side is a 
501(c)(4) cannot have that as its prima^ purpose and must have 
as the promotion of social welfare its primary purpose. So the pri- 
mary purpose test takes those two organizations in different direc- 
tions. 

We have talked about the donor disclosure rules. They apply to 
527s. They do not currently apply to 501(c)(4)s. The 527 organiza- 
tions are taxable on all of their revenue from nonexempt functions 
whereas a 501(c)(4) would be taxable only on its unrelated business 
income. And the only other item that I can — or element that I can 
think of that would differentiate between the two is that the re- 
porting for political organizations is far more complex and frequent 
than is the case for the 501(c)(4) organization. 

Mr. MARCHANT. Well, there has been a lot of recent activity 
out in the country among some of our activist groups that are com- 
plaining that the IRS is putting an incredible paperwork burden on 
them to prove that they should have the status that they have, and 
I am assuming that these are 501(c)(4)s that are — the accusation 
is that they are doing 527-type activity; is that correct? 

Mr. HOPKINS. That is absolutely correct. 

Mr. MARCHANT. And the IRS, I am getting a lot of complaints 
from my constituents that feel like that they are perfectly justified 
and are following all the rules under 501(c)(4) but that the IRS has 
singled them out for audit, for hundreds and hundreds of pages of 
forms, and has this always been the case or is this a recent phe- 
nomena? 

Mr. HOPKINS. This is a recent phenomenon in my judgment for 
two reasons. One, 501(c)(4)s, of course, do not have to file to begin 
with, and so the practice in many, many instances up till recent 
times has been for an organization to form as a 501(c)(4) and just 
go forward and not even go through the application process. Why 
there has been this upsurge in application activity is not entirely 
clear to me, but the impression I have gotten based on the limited 
amount of experience derived from my own practice is that for 
some reason the IRS does seem to be asking for a lot more detail 
in this context than they might otherwise. 

Mr. MARCHANT. I would hope, Mr. Chairman, that at some 
date we will have the IRS here so that we can specifically ask the 
IRS, you know, why is there this sudden new focus on these 
groups. Thank you. Thank you, Mr. Hopkins. 

Mr. BOUSTANY. Thank the gentleman, and I share his concern. 

This concludes all the questioning. I want to thank each of you 
for coming here today and being witnesses and for your testimony. 
I want to remind you all that members may have some additional 
written questions that they might submit to you, and your answers 
to those as well as the questions would be made part of the official 
record. 

This has been a very helpful hearing. The information you pro- 
vided to us has given us some good guidance as we look at this 
whole area of tax-exempt organizations. This hearing is now ad- 
journed. 

[Whereupon, at 11:30 a.m., the subcommittee was adjourned.] 
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Subcommittee on Oversight 
Hearing on Tax Exempt Organizations 

May 16,2012 


Chairman Boustany, Ranking Member Lewis, and members of the Subcommittee, thank >ou for 
allowing me to submit this testimony. My name is Ford Bell and I serve as President of the 
American Association of Museums (AAM). 

A.'kM is proud to work on behalf of the 17.500 museums that employ 400,000 people, spend 
more than S2 billion annually on K-12 educational programming, receive more than 90 million 
visits each year from primary and secondary school students, and contribute mure than S20 
billion 10 local economics. AAM is proud to represent the full range of our nation's museums - 
including aquariums, art museums, botanic gardens, children’s museums, culturally specific 
museums, historic sites, history museums, maritime museums, militarj' museums, natural history 
museums, planeiariums, presidential libraries, science and technology centers, and zoos, among 
others, most of which are tax-exempt non-profit organizations. 

1 urge Congress to recognize that museums are public institutions that serve all communities. 
They depend on charitable gifts for more than one-third of their operating funds and, especially 
as a result of the economic dow'ntiirn. have seen a decline in charitable gifts. Many museums 
have been forced to cut back on staff, programs, or hours. Some have even closed down entirely. 
Many of those that remain open face a very uncertain future, e^ en as the demand for their 
programs and services increases. 

The House recently approved a budget chat calls for significant reductions - or elimination - of 
funds that support museums. To make matters worse, the report language specified that 
museums and similar organizations could "make up the difference” through increased charitable 
giving. 

,\t a time when federal, city, and slate governments are making tough choices about budget 
priorities - leaving many important programs underfunded -- Congress can play a vital role in 
spurring private giving by expanding charitable giving incentives. Heie are three areas where 
Congress could help charitable institutions attract contributions. 

• Deductibility of Charitable Gifts — We urge Congress to oppose proposals to limit the 
deductibility of gifts, which w'uuld hurl charitable organizations, including museums, by 
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creating a disincentive for the most generous taxpayers. This is especially harmful at a 
time when charitable organizations are facing enonnous financial challenges stemming 
from the economic downturn. The Giving USA Foundation recently reported that in 
2008, the decline in total charitable giving was the greatest since the organization began 
tracking charitable donations in 1956. 2009 was just as devastating for some charities, 
wiiich after years of public service, closed their doors for good. Studies indicate that 
donors give for many reasons —incentives such as tax deductions being among them. 
While Americans do not make charitable gifts only for tax reasons, tax incentives make 
more and bigger gifts possible. This has been recently demonstrated: During times of 
crisis, such as the natural disasters like Hurricane Katrina, the 2008 Midwest flooding, 
and earthquakes in Haiti and Chile, Congress has passed charitable giving incentives to 
make it easier for Americans to give donations and support to the nonprofits serving 
individuals, families and communities in need. The president has proposed to reduce the 
value of itemized deductions for charitable contributions in his FY 1 3 budget. Under 
current law, a gift generates a tax deduction that is equal to the tax rate. For example, a 
taxpayer in the 35% bracket who gives $1,000 gets a tax sav ing of S350. Under the 
president’s proposal, the same gift w'oiild generate a tax saving of $280, In effect, this 
means that a portion of donated income is taxed. It is estimated that charitable gifts would 
fall by about S7 billion annually if tlie proposal is approved. 

IRA Charitable Rollover — We urge Congress support a permanent extension of the IRA 
Charitable Rollover. This tax incentive allows individuals aged 70/2 and older to donate 
up to $100,000 from their Individual Retirement Accounts (IRAsj and Roth IRAs to 
public charities without having to count the distributions as taxable income. Since 
enactment in August 2006, the IRA Charitable Rollover has generated a significant 
amount of new charitable giving. Congress has temporarily extended these giving 
incentives in the waning days of the calendar year for the past few years, making it less 
effective as a mechanism for the public to make charitable contributions, and 
unfortimately let it lapse at the end of 20 1 1 . We support the effort by Reps. Wally 
Herger (R-C.A) and Earl Blumenauer (D-OR), as specified in H R. 2502, the Public Good 
IRA Rollover Act of 201 1, to make the IRA Rollover permanent, remove the arbitraiy 
SIOO.OOO cap, and reduce the qualifying age to 59 ’A. 

Ariist-Museum Partnership Act -- We urge Congress to allow artists to deduct the fair 
market value of donated works. Uiving artists, writers, scholars, choreographers, and 
composers - many of w'hom cam very little - have no financial incentive to donate their 
works, because they cannot claim a tax deduction for the works’ fair market value. 

Rather, they can deduct only tlie value of materials, such as paper, ink, paint, and canvas. 
As a result, w^orks of local, regional, and national significance are sold into private hands 
and are never made available to the public. Small and mid-sized museums - which often 
do not have tlie same financial resources and support as larger instifulions - rely 
especially upon donations from creators to build and enhance their collections. We 
support the Artist-Museum Partnership Act of 2011, H.R. 1 190, introduced in the House 
by U.S. Representatives John Lewis (D-GA) and Todd Platts (R-PA). The bill provides 
that a deduction equal to fair market value shall be allowed for charitable contributions of 
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literary, musical, artistic, or scholarly compositions created by the donor, provided that 
the recipient organization use the work in a manner related to its charitable mission. 

I want to reiterate that museums are public institutions that serve every community in every 
comer of our nation. Here are a few examples of how museums are benetltting their 
communities: 

• Museums ^ education providers. Each year, museums spend more than S2.2 billion 
on educational programming and provide more than 18 million instructional hours to 
students and teachers, including the following: educational programming for students, 
museum staff visits to schools, traveling exhibits in schools, professional devciopmeiu 
for teachers, more llian 90 million visiLs each year from school students. The typical 
museum devotes three-quarters of its education budget specifically to K.-12 students. In 
2010, despite a year of economic stress, 78% of mu-seums maintained or expanded the 
resources devoted to K-12 education. Museums already offer educational programs in 
math, science, art. literacy, language arts, history, civics and government, economics and 
financial literacy, geography, and social studies, in coordination with state and local 
curriculum standards. Museums also provide experiential learning opportunities, STEM 
education, youth training, and job preparedness. They reach beyond the scope of 
instructional programming for schoolchildren by also prox iding cntical teacher training. 
There is a growing consensus that whatever the new educational era looks like, it will 
focus on the development of a core set of skills; critical thinking, the ability to synthesize 
information, the ability to innovate, creativity, and collaboration. Museums are uniquely 
situated to help learners develop these core skills. 

• MuseujTisacidre^s_ community chalienges. Many museums offer programs tailored to 
seniors, veterans, children with special needs, persons with disabilities, and more, greatly 
expanding their reach and impact. For example, some have programs designed 

specif calty for children on the aiuism spectrum, some are teaching English as a Second 
Language, and some are serving as locations for supervised family visits through the 
family court system. In 201 1, more than 1,500 museums participated in the Blue Star 
Museums initiative, offering free admission to all active duty and reserve personnel and 
their families from Memorial Day iliroiigh 1-abor Day. Ev en more museums are expected 
to participate in the program thi.s year. 

• Museunis create Jobs and supporflpcal econpinies, Museums serve as economic engines, 
bolster local infrastructure, and .spui‘ tourism. Both the U.S. Conference of Mayors and 
the MationaJ Governors Association have recognized that cultural assets such as museums 
are essential to attracting businesses, a skilled workforce, and local and international 
tourism. Museums pump more than $20 billion into the American economy, creating 
many jobs. 

• pigiti/ation and traveling exhjbrtions bring muscum coUections to underserved 
populations. Teachers, students, and researchers benefit when cultural institutions are 
able to increase access to trustworthy information through online collections and 
traveling exhibits. 
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May 16, 2012 


Statement for the Record 
For the May 16 Hearing on 
Tax Exempt Organizations 

on behalf of ihe 

American Bankers Association 

before the 

Oversight Subcommittee 

of the 

Committee on Ways and Means 
United States House of Representatives 


Chairman Boiistany, Ranking Member Lewis and members of the Subcommittee, the 
American Bankers Association (ABA) appreciates the opponunily to submit a statement for the 
record for the hearing on tax-exempt organizations. The American Bankers Association 
represents banks of al! sizes and charters and is the voice for the nation’s S 14 trillion banking 
industry and its two million employees. 

While the hearing focused on compliance and repotting requirements for universities and 
hospitals, our comments focus on the compliance and reporting issues for anotiier, tax-favored 
sector; credit unions. Originally credit unions were created and granted their tax exemption to 
ser\'e people of modest means. Howev^er, many of these tax-exempt organizations have now 
morphed from serving "p'^ople of small means” to become full service, financially sophisticated 
institutions that compete head-to-head with local taxpaying banks. 

ABA commends ihe Subcommittee for its plans to hold a series of hearings on tax-exempt 
organizations. We encourage the Committee to hold a hearing specifically on credit unions as 
tax-exempt entities. Credit unions represent a significant tax expenditure: since 2001 they have 
enjoyed the privilege of not paying an estimated $20.5 billion in federal corporate income 
taxes. They have almost twice the assets as tax-exempt institutions in higher education and 
fifteen percent more assets than tax-exempt hospitals. I'he size and taxpayer benefits conferred 
certainly make them worthy of careful Congressional investigation to assure this large tax 
expenditure is directed where Congress intended. 
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Many of today's credit unions are a far cry Irom the small, traditional credit unions that 
served distinct groups of “people of small rae^s,” which Congress sought to assist when it 
provided tax subsidies to credit unions in the 1930s. There are now 1 83 credit unions that have 
more than SI billion in assets each: these credit unions hold 48.6 percent of all credit union 
assets but represent only 2.5 percent of the total number of credit unions. These 183 large credit 
unions are larger than 91 percent of all hanks, and nearly indistinguishable from taxpaying 
community bunks. Indeed, these credit unions compete for the same loans as their community 
bank counterparts, but credit unions pay no taxes. Credit unions were not intended to be simply 
lax exempt banks. 


Credit Union Tax Subsidy 
Benefits Largest Institutions 

77% of Industry Profits Held by Less Than 6% of Credit Unions 
Profits: $6.4 B Number of Credit Unions: 7,240 



Under $1 00 M 


As Congress examines the affordability of tax expenditures in the face of rising debt levels, 
it should target the credit union tax expenditure. I’he need for the credit union lax exemption has 
all but disappeared. 

In this statement. ABA's comments will focus on three key pK>inta: 

> Transparency requires credit unions to successfully demonstrate service to people of 
modest means to assure taxpayers tiieir tax subsidy is being properly employed. 
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y Federal credit union corporate governance disclosures should mirror those of most tax 
exempt institutions. 

> The credit union tax exemption should be eliminated, particularly for credit unions that 
have strayed from their mission of service to people of modest means. 


1. Credit Unions Should Be Required to Demonstrate Service to People of Modest Means 

Tax exempt institutions should be I'equired to demonstrate to taxpayers that the lax subsidy 
is being used as Congress intended. Credit unions have no requirement now to do so. 

The exemption in the lax ctxle for credit unions was created in the early 20th Century to 
incenl more consumer lending, especially to people of modest means, because at that time there 
were fewer options to obtain credit. This was realTirmed when Congress pa.ssed the Credit Union 
Membership Access Act of 1998: 

[Cjredit unions, unlike many other pariicipanis in the financial services 
market, are exempt from Federal and most Stale taxes because they are 
member-owned, democratically operated, not-for-profit organizations 
generally managed by volunleer boards of directors and because they have 
the specified mission of meeting the credit and savings needs of consumers, 
especially persons of modest means, [emphasis added] 

Credit unions steadfastly refuse to define “modest means,*’ thus evading the simple 
determination of whether they are fulfilling their mission. Available evidence shows that they are 
not. According to data from a 2006 study by the U.S. Ciovemmenl Accountability Office (GAO), 
credit unions serve proportionately more upper income customers than banks and fewer low- 
income customers than banks. The GAO found that “14 percent of credit union customers were 
of low-income and 1 7 percent w ere of moderate-income, compared with 24 percent and 1 6 
percent for banks.'’’ Moreover, GAO found dial 49 percent of credit union customers were upper 
income compared to 4 1 percent for banks. 


'United Stales Governmem Accountability Office, Credit Unions: Greater Transparency Needed on Who 
Credit Unions Serve and on Senior Executive Compensation ArrangemenU, November 2006, GAO-07-29, p2(). 
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Moreover, credit unions’ own surveys suggest that their image of serving moderate and 
lower income people is no longer valid. The typical credit union member has higher than average 
income, more years of education and is more likely to own a home than non-credit union 
members.- Thus, the credit union tax expenditure is subsidizing financial services to individuals 
who do not need il and who otherwise have access to basic banking services. Basic transparency 
would surely shine light on this discrepancy. 

More concrete demonsiration of serving people of modest means is needed. This was what 
the GAO recommended in two studies, one in 2003 and the other in 2006, suggesting that NCUA 
develop more tangible indicators to determine whether credit unions have provided greater 
access to sendees in underserved areas or ftilfilled their tax-exempt mission, The 
recommendations have not yet been fully implemented. 

At a hearing in 2005. former NCUA Chairman D’Amours expressed his fmstraiion over 
past efforts to have credit unions add to their busincvss plans how they intend to reach out to low- 
income people. He said he had been told by ihe credit unions during hi.s tenure that “credit 
unions were never really intended to serve an>'thing but the middle class.” He also said that his 
agency’s effort of more than three years was “fiercely resisted.” He said at that time: 

Il is amazing that we can’t get a definition of what “modest means” amounts 
to. But the truth is that that is not happen stance; they want it that w'ay... I 
hope that this [hearing]. ..will result in something positive coming from the 
U,S. Congress. As 1 said earlier, if it doesn’t come from Congress, il is not 
going to happen. 

With the privilege of federal income lax exemption and a mandated mission of serving 
persons of modest means or those with moderate and lower incomes, credit unions must be more 
transparent with those definitions and their application. The current amorphous definition leaves 
credit union members, taxpayers and tax policy decision-makers without clear and fundamental 
information to understand how credit unions meet their congressional ly-defined mission. 


’ CUNA National Member Survey, 2002. 
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II. Credit Union Corporate Governance Disclosures Should Mirror That of Other Tax 

Exempt Organizations 

Credit unions must be more transparent in the information about expenditures, such as 
executive compensation and charitable donations. Most tax-exempt organizations, including 
universities and hospitals, must disclose the compensation of senior officials to the Internal 
Revenue Service in the Form 990 a form that has become an important tool for determining the 
transparency and accountability of tax-exempt organizations.^ By publicly disclosing this 
information, the Form 990 fosters good corporate governance as it attempts to ensure that the tax 
expenditure is being appropriately employed."* 

Stale-chartered credit unions are required to file a Form 990, but federal credit unions are 
not. Since federal credit unions are cooperatives, the member-owners have a right to know the 
total compensation paid to senior officials. For example, if Public Serxdce Credit Union of 
Denver had been a federal credit union (rather than state-chartered), information regarding the 
S9.8 million base compensation of its CEO and President would not have been disclosed. His 
2010 pay package was almost 20 times the average for comparable sized credit unions according 
to press reports.^ 

Federal credit unions should be required to tile Form 990 information just like stale- 
chartered credit unions and most other tax-exempt institutions. Expanding the public’s 
opportunities to review executive salaries would promote improved corporate governance and 
greater credit union accountability, ft would inform Congress, taxpayers, and credit union 
members about whether this valuable tax subsidy is going towards the credit union mission or 
is subsidizing credit union management. 

NCUA. as the primary supervisor over these federal tax exempt organizations, has the 
authority to require all federal credit unions to file this Form 990 infonnation. The GAO 
suggested this in 2006; ‘"NCUA could require all federally insured credit unions to include 


■^According lo datu compiled from the Urban Institulc’-s National Center For Charitable Statistics, around 
ciglity percent of registered higher edocalion organizalioTis and hospitals file the form. 

‘[■'orm 9*^0 tilers are also required to describe the organization’s program service accomplishments for each of 
its three largest program serviee.s. 

' According to a Denver Post article, the credit union salary data is from Executive Compensation Solutions. 
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compensation and benelil data for senior executive otHcers in the call reports that are submitted 
on a quarterly basis — an option that NCUA oftlcials indicated was under current consideration.” 
NCUA has failed to act. 

In fact, NCUA is moving even further away from ensuring transparency by eliminating its 
charitable contribution ade. Now, any federal credit onion can make donations without the prior 
approval of its board of directors and without regulatory restrictions as to recipients. This makes 
credit union managemeni less accountable to its members. Congress should in.sist that NCUA 
take action for greater transparency and accountability. 

III. The Credit Union Tax Exemption Should Be Eliminated 

Over the last 75 years, credit unions have changed and for many credit unions their tax 
exemption is no longer appropriate. Credit unions' expansion into new business activities and the 
liberalization of their fields of membership — which has allowed credit unions to serve ever- 
larger geographic area.s — has made them indistinguishable from banks, in fact, credit unions are 
seeking additional authority to make commercial loans, further moving them away from their 
mission of serving consumers of modest means. 

The evidence suggests that the credit union tax exemption is fueling the rapid growth of this 
industry. Some credit unions are using their tax-exempt status to sponsor college bowl games, 
build multi-million dollar headquarters or to buy the naming rights to stadiums and arenas. While 
many credit unions remain true to their original mission, a growing number of credit unions have 
abandoned their roots and inappropriately taken advantage of their tax-exempt status to gain 
ever-increasing market share. 

Moreover, basic economics tells us that this tax expenditure puts credit unions at a 
competitive advantage relative to other financial institutions providing identical servicCvS, 
because it distorts economic behavior and the allocation of resources within the financial 
ser\'ices sector. The Congressional Research Service said that credit union growth in assets in the 
i 980s. 1 990s and through 2009 was more rapid than other depository industries.'’ In 2005, there 
were about 260 credit unions with assets over $500 million and a little over 100 with assets 


■’United Stales Congre.ssional Research Service, Should Credit Unions Be Ta.xed?, May 2010,97-548, p. 1 7. 
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greater than $1 billion. Today, almost 400 credit unions have assets over S500 million and those 
with more than S 1 billion in assets have increased to 1 83. Total credit union assets now exceed 
SI trillion. 

History has demonstrated that becoming a taxpaying entity does not drive an industry out of 
business. Savings associations once enjoyed a tax benefit; however, as the induslrv"^ grew and 
gained sophistication and powers, the justification supporting the tax benefit evaporated. 
Congress repealed the tax benefit in 1951 and phased it out over time. Loss of the tax exemption 
did not drive savings associations out of business; they adjusted and continue to serve their 
communities and customers. 

The Congressional Research Service said, “...many believe that an economically neutral tax 
system requires that financial institutions engaged in similar activities should have the same tax 
treatment...”^ ABA agrees. 

IV. Conclusion 

Today, credit unions compete head-to-head with local taxpaying banks. Yet the tax 
treatment of credit unions does not reflect the metamorphosis of credit unions to modern 
financial institutions. In 201 1, banks paid $50 billion in federal income taxes, .supporting 
everything from social services to the defense of our country. Credit unions paid nothing in 
federal taxes. As the Subcommittee continues to focus on tax-exempt organizations, ABA 
strongly encourage.^ review of the tax status of the credit unions, particularly with respect to 
thovse that have diversified to the point that they bear no resemblance to the traditional credit 
unions Congress envisioned to be worthy of preferred tax sUuus. The credit union tax 
expenditure no longer supports the public policy of providing financial services to low - and 
moderate-income consumers. Abolishing the credit union tax expenditure would help reduce the 
U.S. debt and eliminate distortions in the financial services industry. Having a hearing 
specifically on the credit union tax-expenditure would be a good first step in this process. 


Ibid., p. 17 
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Statement of the American Hospital Association 
before the 
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of the 

Committee on Ways & Means 
of the 

U.S. House of Representatives 

Hearing on Tax Exempt Organizations 
May 16, 2012 


On behalf of our more than 5,000 member hospiials, health systems and other health care 
organizations, and our 42,000 individual members, the American Hospital Association (AHA) 
appreciates the opponimiiy to submit this statement for the record as the Subcommittee on 
Oversight of the Committee on Ways & Means examines the operations and oversight of tax- 
exempt organizations. 

Tax-exempt hospitals support the Internal Revenue Service’s (IRS) goals for a reporting system 
to enhance transpEirency. demon.strate compliance and accountability, and minimize burden. 
Since the inception of the Form 990 Schedule H for hospitals in 2007, the hospital field has 
offered assistance and recommendations to (he IRS to develop a fomi that would provide 
meaningful infonnaiion. After Congress enacted new requirements for tax-exempt hospitals in 
2010 (Section 501(r) of the internal Revenue Code), the AHA and its members continued every 
effon to work with the IRS to achieve a reporting system that would provide meaningful 
information to Congress, the IRS, our communities, and the broader public. 


The Revised IRS Schedule H to Implement the New 501 (r) REQuiRE5fENTS 
A hospital must satisfy each of the new requirements in order to maintain its tax-exempt status 
under Section 501(c)(3) of the Internal Revenue Code. Unfortunately, the revised Schedule H 
does not meet the goals that the IRS .set and tax-exempt hospitals support. Attached please find 
our most recent letter to the IRS and the Treasury' Department, which addresses the concerns of 
hospitals regarding both the process in issuing the form and tlie substance of the changes. It 
reiterates the significant concerns we have raised with the IRS since 501(r) was enacted. 
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Beginning witli our Juiy 22, 2010 cominenl letter, which responded to the IRS's request for 
comment on the need for guidance regarding the newly enacted 50 1 (r) requirements, we ha\ e 
offered specific recommendations for how to achieve Congress’ goals while minimizing 
unnecessary burden for hospitals and providing meaningful information to the public. We 
pointed out that the original Schedule H included questions that addressed most of the new 
requirements. We advised dial the Schedule did m)t need a complete overliaul and llial revising 
the instructions for certain questions would be a way to meet the new requirements and collect 
the needed information. The letter included specific suggestions for liow' that could be done. 

Instead, on February 23, 2011, the IRS issued a revised Schedule H with an entirely new section 
that included an additional 80 questions that went beyond what the law required and created 
onerous and redundant reporting requirements, fax experts predict the new Schedule H could 
balloon to 80-200 pages as a result. In April, w'c requested a meeting in a letter identifying 
significant and specific concerns with the changes in the revised Schedule, as well as the lack of 
notice-and-comment rulemaking ro implement the new requirements. In a subsequent meeting, 
the IRS requested detailed line-by-line comments with suggestions for improving the form. On 
.lune 13, the IRS announced that the new section would be optional for 2011. On August 24, 

201 1 we submitted recommendations, as requested by the IRS, addressing each of the requests 
for information on the revised form and provided an cxplajiatuni for the recommended changes. 

In early .lanuar^', the IRS issued the 2012 Schedule with no material change and made it 
mandatory. It is effectively a reissue of last year’s foiTn with the same flaws and unnecessary 
paperwork requirements. The revised Schedule is not compliant w ith the Paperwork Reduction 
Act (PRA) and. in fact, has never been reviewed by the Office of Management and Budget 
(0MB) to determine compliance. As a result, hospitals are being denied the protection of 0MB 
rev iew and approval of mandatory collection and reporting obligations required by law. 

We have urged the IRS to again withdraw' or make the changes to the Schedule optional until the 
reviews required by the PRA are completed and an 0MB approved form is issued. There is still 
time for the IRS to take action before hospitals begin their 2012 Form 990 filings with the IRS. 
Our attached May i 6 letter to the IRS and the Treasury Department submitted w'ith this 
Statement reviews the PRA requirements and demonstrates that the revised Schedule H is not 
compliant with the law'. Noncompliance is more than a process issue. The substance of the 
rev ised form also fails to meet the PRA requirements that a mandatory collection of information 
be both necessary' and the least burdensome for an agency’s proper administration of the law. 

We hope tliat, as tlie Subcommittee continues its review, you will raise thc.se concems witli the 
appropriate aulhoiiiics at the IRS and the Treasury Department. Tax -exempt hospitals remain 
committed to achieving a reporting system that provides meaningfiil information about their 
compliance with the 501(r) requirements and the benefits they provide to tlteir communities. We 
look forward to working with the Subcommittee to achieve these goals. 

Attachment: May 16. 2012 Letter to Emily McMahon, Acting Assistant Secretary (Tax Policy) 
and Joseph Grant. Acting Commissioner, IRS Tax-Exempt Government Entities Division (with 
altachmcnt.s) 
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Association for Healthcare Philanthropy 



Statement for the Record 
HOUSE WAYS AND MEANS COMMITTEE 
SUBCOMMITTEE ON OVERSIGHT 
"HEARING ON TAX EXEMPT ORGANIZATIONS" 
May 16, 2012 
Submitted May 30, 2012 by: 

William C. McGinly, Ph.D., CAE, president, chief executive officer 
Association for Healthcare Philanthropy 
313 Park Avenue, Suite 400 
Falls Church, VA 22046 

(703) 532-6243 ♦ ahp@ahp.org ♦ v\/ww.ahp.org 


Chairman Boustany, Representative Lewis, and distinguished Members of the Subcommittee, the Association for 
Healthcare Philanthropy (AHP) respectfully submits this statement on behalf of the nearly 5,000 development 
professionals that raise funds for nonprofit hospitals and health care organizations in the United States. We thank you 
for this opportunity to share our concerns and suggestions regarding oversight of tax exempt organizations. The 
comments below relate to the philanthropic work of nonprofit hospitals. With the challenges facing health care delivery 
and the definite need for philanthropic support, it is crucial that the role of the development office and its operation 
supporting a tax-exempt organization is fully understood so as not to thwart fundraising efforts and erode the public 
trust of nonprofit health care providers. 

Who We Are 

The Association for Healthcare Philanthropy represents the fundraising professionals who are responsible for the 
management of foundations and fundraising departments that raise funds for nonprofit hospitals and health care 
providers. Of its nearly 4,000 professional members in the United States, AHP represents approximately 2,000 nonprofit 
hospitals and health care organizations. Our members' mission is to support local communities through health care 
facilities and the medical services and the community outreach programs they provide, which contribute to the health of 
our nation. 

AH P's members represent fundraising professionals in ail sectors of health care including; community hospitals, medical 
centers, children's hospitals, specialty hospitals, teaching hospitals and medical institutions, long-term care facilities and 
hospices. 

Health care organizations such as these have come to rely on the generosity of grateful patients and members of the 
communities they serve to help underwrite operations that can no longer be funded through diminishing operating 
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margins; as well as support charitable care, community benefit programs, facility improvements, medical research, 
essential equipment upgrades and the acquisition of new health care technologies. 

Most, if not all, nonprofit hospital and health organizations routinely factor in to their budgets a significant level of 
philanthropic support. In FY2010, philanthropic support of nonprofit hospitals and health care organizations reached 
$8,264 billion in the United States, according to AHP's most recent giving survey report, representing an increase over 
the prior year, but still almost four percent lower than 2008 giving levels.' 


Olifei 



introduction 

AHP commends Congress' historical and ongoing efforts to encourage charitable giving through tax incentives. America's 
nonprofit hospitals and the communities they serve have benefited significantly from these provisions. Nonprofit 
hospitals provide essential services to their communities, maintaining medical departments and offering services 
deemed unprofitable by many for-profit hospitals, and managing community programs and outreach efforts that make a 
critical difference in the health of individuals and our communities. " 

The intrinsic value nonprofit hospitals play in the health of Americans goes far beyond charity care. As just one example, 
in the state of Georgia, based on FY2010 IRS Form 990 Schedule H reporting, nonprofit hospitals contributed close to a 
billion dollars in community benefit. While much of that support was dedicated to indigent and charity care, a sizable 
portion was for funding of community health programs seeking to proactively address health issues and to reach those 
individuals most at risk and most in need, and for critical research and Training of health professionals."' 

The current demands on nonprofit hospitals from the un- and underinsured continue to grow as a result of the recession 
and prolonged economic downturn, in addition, nonprofit hospitals are struggling to operate under diminishing returns 
as a result of reduced state and federal funding and ever-mounting capital and operating expenses, in a Moody's 
Investors Service Special Comment released May 8, 2012, Moody's reports that downgrades for nonprofit hospitals are 
expected to outpace upgrades in 2012 as nonprofit hospitals face demands to deliver higher -quality service with lower 
reimbursement rates."' 


Philanthropy plays a critical role in the health of our country's nonprofit hospitals, not only as a vital source of direct 
funding, but also in the ability of hospitals to obtain private financing, investment firms now consider philanthropic 
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support and a strong fundraising department or supporting foundation a key component in their financial analysis of 
nonprofit hospitals. " 

While philanthropic support of nonprofit hospitals and health care organizations is headed back in the right direction, 
the gains since the recession have come at a cost. Quite simply, it takes more money and more donors to raise the same 
dollars today than it did prior to the recession, which is why, now more than ever, incentives for giving are essential as 
they contribute to the health needs of local communities. 

Tax-exempt Status 

As policymakers review 501(c)(3) tax-exempt health care organizations, AHP would like to share with you a number of 
critically important challenges facing the not-for-profit health care community and some steps AHP is taking to meet 
these challenges. It is important to understand the environment that health care fundraisers are currently working 
within to fully grasp the importance of their institutions’ tax-exempt status. Although health care reform is intended to 
alleviate some of the burden for nonprofit hospitals, most still will exist and present financial challenges. 

These challenges fall into three main categories: long-term cultural trends, financial challenges, and regulatory 
concerns. 

first, the long-term trend that permeates a whole range of issues confronting the health care community is the sense of 
entitlement that has developed over the years with regard to health care delivery. This development In our society 
creates many stumbling blocks for health care philanthropy - particularly for hospitals, medicals centers, long-term care 
facilities and hospices. 

Patients believe that they have a right to the highest quality of care; that the US has the best health care In the world; 
that it is far too expensive; and that third parties such as insurance companies are making decisions about health care 
unrelated to the delivery of good care - decisions that should be made by physicians and nurses. For philanthropy, it 
raises the question - why donate to such a system? 

In addition, few Americans are aware of the differences between for-profit and not-for-profit health care providers or 
the fact that only 12 to 14 percent of providers are in a for-profit delivery system. Fewer still know that only about one- 
third of hospitals in the United States have a positive bottom line, while another third are barely keeping their heads 
above water and the rest are deep in red ink and financially in trouble. 

Second, the financial challenges to nonprofit health care providers are many. Some are linked to the fact that many 
hospitals have postponed capital spending and underinvested in their infrastructure. They need to address 
deteriorating facilities, but fully 85 percent of hospital chief financial officers say it is going to be more difficult for their 
organizations to fund capital expenditures in future years. 

At the same time, technology's promise, particularly in health care delivery, has created enormous stresses on finances 
relative to providing quality health care and using cutting-edge technology in providing that care. Expensive 
technological initiatives need to be undertaken to maintain effectiveness, while operating margins that already are thin 
threaten to become thinner, placing more responsibility on philanthropy to fill in the gap. 


Similarly, the burden of meeting the health care needs of the uninsured, including non-citizens, weighs heaviest on the 
nonprofit sector, even as revenues from Medicare and Medicaid decline. 
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In these challenging economic times, charities and nonprofits already are finding it difficult to fulfill their altruistic 
missions because of reduced donations and resources. Yet, in times of economic trouble, it is charities and nonprofits 
that do much to augment the work of the federal, state and local government in meeting the needs of the American 
public through their vital programs and services. In fact, nonprofits currently are being asked to provide even greater 
levels of assistance. 

Conclusion 

AHP is confident nonprofit hospitals are providing substantia! charity care and community benefits - and many are doing 
this while not even achieving a 3 percent operating margin. Government officials and legislators need a better 
understanding of philanthropy. 

With that in mind, AHP wants to take the opportunity to educate legislators, the media and the public with regard to 
nonprofit health care providers and their tax-exempt status. With the challenges facing health care delivery and the 
definite need for philanthropic support, it is crucial that the role of the development office and its operation is 
understood fully so as not to thwart fundraising efforts and erode the public trust of nonprofit health care providers. 

In summary, AHP members feel that every dollar donated is critical, and we are taking all necessary steps to ensure we 
achieve the most efficient return on the philanthropic investments of grateful donors and their families. We welcome 
your questions and ask for a response to these comments as they relate to the philanthropic work of nonprofit hospitals. 


Enc.; AHP Statement of Professional Standards and Conduct 
Donor Bill of Rights 
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Association for Healthcare Philanthropy 
Statement of Professional Standards and Conduct 


Ail members shall comply with the Association's Statement of Professional Standards and Conduct: 


Association for Healthcare Philanthropy members represent to the public, by personal example and conduct, both their 
employer and their profession. They have, therefore, a duty to faithfully adhere to the highest standards and conduct in; 


I. 

Their promotion of the merits of their 
institutions and of excellence In health care 
generally, providing community leadership in 
cooperation with health, educational, 
cultural, and other organizations; 

II. 

Their words and actions, embodying respect 
for truth, honesty, fairness, free inquiry, and 
the opinions of others, treating all with 
equality and dignity; 

III. 

Their respect for all individuals without 
regard to race, cotor, sex, creed, ethnic or 
national identity, handicap, or age; 

!V. 

Their commitment to strive to increase 
professional and personal skills for improved 
service to their donors and institutions, to 
encourage and actively participate in career 
development for themselves and others 
whose roles include support for resource 
development functions, and to share freely 
their knowledge and experience with others 
as appropriate; 

V. 

Their continuing effort and energy to pursue 
new ideas and modifications to improve 
conditions for, and benefits to, donors and 
their institution; 

VI. 

Their avoidance of activities that might 
damage the reputation of any donor, their 
institution, any other resource development 


professional or the profession as a whole, or 
themselves, and to give full credit for the 
ideas, words, or images originated by others; 

VII. 

Their respect for the rights of privacy of 
others and the confidentiality of information 
gained in the pursuit of their professional 
duties; 

VIII. 

Their acceptance of a compensation method 
freely agreed upon and based on their 
institution's usual and customary 
compensation guidelines which have been 
established and approved for general 
institutional use while always remembering 
that; 

a. any compensation agreement should 
fully reflect the standards of 
professional conduct; and, 

b. antitrust laws in the United States 
prohibit limitation on compensation 
methods. 

IX. 

Their respect for the iaw and professional 
ethics as a standard of personal conduct, 
with full adherence to the policies and 
procedures of their institution; 

X. 

Their pledge to adhere to this Statement of 
Professional Standards and Conduct, and to 
encourage others to join them in observance 
of its guidelines 
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A Donor Bill of Rights 


Philanthropy is based on voiuntary action for the common good. It is a tradition of giving 
and sharing that is primary to the quality of life. To assure that philanthropy merits the 
respect and trust of the general public, and that donors and prospective donors can have 
full confidence in the not-for-profit organizations and causes they are asked to support, we 
declare that all donors have these rights: 


I. 

To be informed of the organization's 
mission, of the way the organization intends 
to use donated resources, and of its 
capacity to use donations effectively for 
their Intended purposes. 

II. 

To be informed of the identify of those 
serving on the organization's governing 
board, and to expect the board to exercise 
prudent judgment in its stewardship 
responsibilities. 

III. 

To have access to the organization's most 
recent financial statements. 


IV. 

To be assured their gifts will be used for the 
purposes for which they were given. 

V. 

To receive appropriate acknowledgment and 
recognition. 


VI. 

To be assured that information about their 
donations is handled with respect and with 
confidentiality to the extent provided by law. 


VII. 

To expect that all relationships with 
individuals representing organizations of 
interest to the donor will be professional in 
nature. 


Vlil. 

To be informed whether those seeking 
donations are volunteers, employees of the 
organization or hired solicitors. 

IX. 

To have the opportunity for their names to 
be deleted from mailing lists that an 
organization may intend to share. 

X. 

To feel free to ask questions when making a 
donation and to receive prompt, truthful and 
forthright answers. 


DEVELOPED BY 

American Association of Fund Raising Counsel (AAFRC) 
Association for Healthcare Philanthropy (AHP) 

Council for Advancement and Support of Education (CASE) 
National Society of Fund Raising Executives (NSFRE) 

ENDORSED BY 
(in formation) 

Independent Sector 



National Catholic Development Conference (NCDC) 
National Committee on Planned Giving (NCPG) 
National Council for Resource Development (NCRD) 
United Way of America 


Endnotes 


'■ AHP FY20i0 Report on Giving-US; 

hUp://w\vvv.ahp.ofg/pulJ!iC';;tioru;r!dtools/DocurT)ynts/AHP_PY20i0Factsheet_US.pdf 

'■ Health Affairs, "MarketWatch: Making Profits And Providing Care: Comparing Nonprofit, For-Profit, 

And Government Hospitals," Jill R. Horwitz, May 2005, 

Georgia Trend, "Community Benefits," April 2012, !vap:/7vvwvv,georgiatre!id,com./Apfii- 
2012,''Comrnunity-Ser!efits,''', Georgia Hospital Association, "3rd Annual Statewide Hospital Community 
Benefit Report," 

htlps:/ 7 pubiic 3 Eions.gha.org/Portais/ 4 ,''L')ocumerit% 20 L!braf> 72011 % 20 Conunuriily% 20 Benef!is% 20 Repo 
ft. pdf 

Moody's Investors Service, "Doing More with less: Credit Implications of Hospital Transition Strategies 
in Era of Reform," May 8, 2012, http://'mpcdys,3lacra.c.0(r;,/feseard>/mppdY^'8*-ba!-crem 
PBM_PBMi41731. 

" Healthcare Financial Management Association, CFO Forum, "Philanthropy: Will It Save Your Operating 
Budget?" May 29, 2009. 

hLlp://wwvv,ahp,pfi :itppJs/fTews/i!UheNew's/AHPItiNews_20G9/'Pcig,es/h^^^ 
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Catalogue for Philanthropy 


catalogue for 

PHILANTHROPY ^ 


Memorjndum 

To: Rep. Charles Roustany Jr., Chairman, Subcommittee on Oversight, 

Committee on Ways and Means, U.S. House of Representatives 
From: George McCully, President and CEO 

Re: To Assist Your Targeting — The Actual Structure ot the Non'Prolit Sector, and Where Lost Revenue Is 

Date: 15 May 2012 


Our organiTtatiim has examined the Massachusetts IRS Master File of Tax-Exempt Organizations, to identify iIk* 
philanthropic charities among all other "nonprofits". This is the first detailed s^dy of any state's tax-exempt sec- 
tor, and it has produced striking disceweries, of value to your Subcommittee’s inquiry. 


Research Conclusions: 

1) Everyone believes that "nonprofit" organizatiorts are "tax-exempt" because they are "philanthropic"— i.e., pri- 
vate initiatives, fur public gi^, relying for revenue on grants and donations (i.e., participating in the philan- 
thropic marketplace). In fact, only about one out of ten (lOTr ) "nonprofits" are philanthropic by that definition. 

Significance: This means that "nonpn>fit" is very far fntm symmsTnous with "philanihnrpy"; and that public 
benefit should not be inferred from the mere fact of lax exemption. 

2) 75% of "nonprofit" institutiims aa» basically self-sen. ing and self-suppf>rting, and have nothing to do with 
philanthropy — e.g., condo a$.sociations. professional and trade associations, social (including yacht and coun- 
try) clubs, sports clubs, alumni associations, PTAs, teachers retirement funds, cemeteries, etc. The remaining 
25% are: a) indisputably philanthropic (lO^i — see definition above) or b) somewhere* problematically between 
the two cohorts (15%). 

Significance: Because the 75% — more than 1 millicm institutions nationwide — are primarily self-serving organi- 
zations, their privileges of lax exemption should be questioned. Their reclassification in the tax wde would 
produce substantial revenue. 

3) Within the phijanlhropk cohort (ca. 140,(100 instituticxis nationwide), the vast majority (92% in Massachu- 
setts) are very small organizations, with revenues below $1 million. 

Significance: Among philanthropies, only a small minority— e.g., large universities, hospitals, cultural institu- 
tions, national organizations — have large enough revenues to be taxed appreciably. Focus on the biggcfst ones. 

4) The tax code never foresaw tax-exempt institutions with billion-dollar endowments. At that level, annual 
revenues in capital gains— endmvmcnt yields of 12-20% — are larger than any organization can possibly spend, 
year after year, on institutional growth. Since thi>se surpluses cannot be distributed to private shareholders, 
they can only be paid out in salaries for top executives and/or plowed back into endowment — creating a posi- 
tive-feedback loop that balloons i*ndowmenl beyond practical application. 

Si gnificance : Those excess profits, carefully defined, might profitably be taxed. 


Conclusion: The Subcommittee would do well to focus on the 75%' of non-philanthropk tax-exempt organiza- 
tions that are basically self-serving and of questionable public benefit; and on the very small number of very 
large philanthropic organizations that are profit-making. 

Institutional Identification: 

The Catalogue began in 1997 as a collaborative project of aK>ut 20 leading foundations, corporations, and individual 
donors acn>ss Massachusetts, to increase our charitable giving through donor education. We originated the nation- 
al Generosity Index (1997-2006). w’hich ranked states according to the disparities of their ranks in income and giv- 


ing, and an annual high-end Qttahfguf far (1997-2007) mailed every November to 200,U(X) aftiuent 

homes statewide. Wc played a leading role in doubling Massachusetts giving, from $2 billion to $4 billion, in only 
lour years (lSI97>2flOO). on an inveslmvnl of $2 million. With the oiwvt of the Recession we turned our atlonlum to 
creating the Afrtssariiiisc'rf.s Ptulaiilhrt^k Ihrectory, which launched in 2011 (http./ /www.philAnthr<»pTcdinvtoiy.org), 
a complete, systematic, analytical, on-line, Directory to all the philanthropic charities in the Commonwealth. We 
shall extend this system nationwide over the nc'xt several years. 
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Cause of Action 


STATEMENT FOR THE RECORD 

Committee on Ways and Means 
U.S. House of Representatives 


May 16, 2012 

Hearing on Operations and Oversight of Tax-Exempt Organizations 


1 100 Longworth House OflRce Building 
Chairman Charles W. Houstany Jr.. MD (R-LA) 

Mary Beth Hutchins 

Communications Director, Cause of Action 

Thank you. Chairman Boustany, for the opfMDitunity to submit this statement for the 
record to the Committee on Oversight and Cjovemmeni Reform at the U.S. House of 
Representatives. My name is Mary Beth Hutciiins and 1 am the Communications Director at 
Cause of Action.' Cause of Action is a nonprofit, nonpartisan organization that uses public 
advocacy and legal reform strategics to ensure greater government accountability and protect 
taxpayer interests and economic freedom. 

One of ways Cause of Action ensures accountability in the federal government is 
requesting investigations when W'e see a potential of waste or fraud ofiaxpayer dollars. Given the 
recent indication by the Internal Revenue Service (IRS) that it is investigating the abuse of 
charitable organizations and deductions, we requested thal the IRS investigate the Alliance ol' 
Californians for Community Empowerment (ACCE), and want to offer you the infonnation we 
have uncovered about this organization as you consider the oversight of tax-exempt 
organizations.'^ 

General Principles of Fiscal Sponsorship 


' 'Website. C,\i 'SE or action, available at ww'w.causeofaction.org. 

^ Piutl Streckfus, Pmail Update 2012-31, LOl AX J.. (Feb. 17, 2012), citing IR-2012-23 ("LRS examiners continue 
to uncover the intentional abuse of 50 1 (c)(3) organizations, including arrangements that ijnproperly shield income or 
assets from taxation tuid attempts by donors to maintain control o\er donated assets or the income from donated 
properU'. The LRS is investigating schemes ih.nt involve the donation of non-cash assets — including sittintions in 
w hich several organizations claim the full value of the same non-cash conrributinn. Often these donations are highly 
overvalued or the organizaiion icceiv ing the donation promises that (he donor can repurchase the items later at a 
price set by the donor. The Pension Protection Act of 2006 iinposcd increased penalties for inaccurate appraisals and 
set nevv standards for qualified appraisals.'") 
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As ihc IRS has staled, a “fiscal sponsorship'’ occurs “when one or moi'c charities choose 
to financially support another charity or noncxempt project.’'^ According to Gregory Colvin, a 
leading exempt organizations attorney who is counsel to the Alliance of Californians for 
Community Empowennent (“ACCE”), the rebranded California ACORN chapter,"^ these 
arrangements “typically arise when a person or group (we will call this a pj'ojeet) wants to get 
support from a private Ibundalion, a government agency, or tax-deductible donations from 
individual or corporate donors,” and “[b]y law or preference, the funding source will only make 
payments to organizations with 501(c)(3) tax status.”' Fiscal sponsorships have also been known 
as “fiscal agents,” but practitioners disagree on the proper nomenclature.^ 

A fiscal sponsorship relationship can be effecti\’eiy and lawfiilly utilized in a variety of 
situations w'herc a person or group intending to engage in charitable activities wishes to attract 
tax-deductible contributions without having official exemption by the IRS under § 501(c)(3) of 
the Internal Revenue Code.^ For example, “ITjiscal sponsorship is often temporary, used for that 
period before a new organization obtains its own tax exemption. Other vai iations occur when a 
small 501(c)(3) group needs a larger 501(c)(3) organization to manage its financial affairs or 
seeks IRS classification as a public charity based on its relationship with the sponsor.”^ 

While the IRS has yet to produce concrete guidance on the issue, it has indicated 
approval of fiscal sponsorships by 501(c)(3) organizations only if certain conditions arc satisfied. 
Specifically, a 501(c)(3) organization is allowed to accept tax-deductible funds on behalf of a 
non-501(c)(3) entity if the following three conditions are satisfied:'* 

1. The project being carried out by the non-50 1(c)(3) organization is “in furtherance 
of [ihe 501(c)(3)’s] own exempi pui'poses”; 

2. The 501(c)(3) organization “retains conti'ol and discretion as to the use of the 
tlinds”; 

3. The 501 (c)(3) organization “maintains records establishing that the funds were 
used for section 501(c)(3) purposes.” 

The IRS has provided examples of appropriate uses of fiseal sponsorships: 

1. C, an individual, desires to start a tutoring program in the inner city but 
does not have sufficient resources or the sophistication needed to apply for 
tax exemption. C submits a grant application to X Community Foundation 
for financial support for the tutoring program. X approves tiie gi'ant. 


94 TNT 71-46. 

‘ Matthew Vadiim, ACORN s Cutifornia Mokeover, AmlkiCaX’ SHi CTAroR. (Jaii. 21, 2010), available at 
http;/''spcctator-org/aixhives/20 ! 0/0 1. '2 1 /acorns -california-makeo\er. 

' Gkloory I.. Coi.viN. FiSt'.A. Sponsorship: 6 Ways loDo li High r. 3 (1993) [hereinafter "Colvin’T 
*■’ Id. for clarity, we will refer to such airangements zs- fiscal sponsorships. 

' Tax Elon. Char. Giving § 3.02 
^ COI viN. .supra note 5 at 4. 

^Rcv. Rul. 68-489, 1 968-2 C.B. 210. 



87 


cstabjishes a fund callcci the C Fund, and solicits contributions for this 
fund. X is C's fiscal sponsor. 

2. X community foundation approaches S Private Foundation soliciting for 
C's fund. S makes a grant to X designated tor the C Fund. S, in the 
instrument of transfer, gives X full control over the investment decisions 
concerning ihc granl and lull discretion in dclcrinining how much ajid 
when distributions from the tirnd will be made. 

3. X Community Foundation receives a grant request from Z Charity. X 
^evie^^’s and approves tlie request. X establishes the Z Fund, and solicits 
contributions for this fund. 

Tn each of the abo\ e situations, X acts as a fiscal sponsor; notice that in the second situation, S, a 
private foundation, is relieved of exercising expenditure responsibility because it gave X full 
control over the grant's income and corpus.'^ 

Misuse or Fiscal Sponsorship 

Several legal experts have opined that llscal spimsorship can be misused by organizations 
w'ishing to skirt various Federal laws. For instance, such arrangements can be usctl as a 
‘"passthrough, or conduit, or laundering arrangement where the (c)(3) is really doing no more 
than receiving money from a donor or foundation and passing it on to a person or an organization 
that docs not have (c)(3) status.”’ ’ Joltn Edie, a leading nonprotit tax attorney, described a fiscal 
agent as a “laundering agent,” and added, “(i]f you're going to use a fiscal agent, to me you're 
saying, ‘Well, I'm going to launder the money through somebody.”'*" 

According to Lee Sheppard, an editor at Tax Analysts, “[a] fiscal agent is a moitey 
laundry. People who want to finance projects that ’x ould not, if separately incorporated, ha\e a 
charitable purpose often form an exempt organization ... to act as a condiiit[ ] for the money 
used to finance the project so that tis backers can claim a chariiable deduction. Sheppard 
noted that “liscal sponsorship ... is a common practice, and one that the IRS should shut 
down.”’'* 


Even Gregory Colvin, a leading proponent of fiscal sponsorship relationships, has \ oiced 
concerns over their misuse: “[i]f the control mechanisms are not administered properly, [a fiscal 
sponsorship arrangeinentj can collapse into a ‘eonduif or ‘slop transaction' in which the IRS will 
disregard the role of the sponsor and declare that the funding source has, in effect, made a 
payment directly to a non-50 1(c)(3) project.”'^ 


94 TNT 7 1 -46. 

“ Council onFoi^ndai ions, Tor TtN Ways FouMDATfONsGErrsiroTROi.'BLb: (2f)0S). available at 
http:ywvv\v.\vashiiigtoiigraiitmakei's.org.''s_wasli/jmagcs/‘'clicut/TopTcnTi'oublc.pdf. 

Transcript of the Winter ABA EO Committee Meeting: Panel Six: The Use and Misuse oj Fiscal Sponsorship 
Arrangements, 7 EXEMPT ORG. Tax Rhv. 570, 571(1992). 

' ’ Lee Sheppard, Charitable Money Laundering, 8 Excmfi Oro. Tax Rlv. 645 (1993). 

Id. 

'■ Colvin, supra note 5, at 28. 



88 


Distressingly, fiscal sponsoi'ships can and have been used as conduits for political 
activity. I.R.C. § 50J(c)(3) prohibits (c)(3) organizations from engaging in political activity.'^ 
However, the IRS itself has recognized the potential for misuse of llscal sponsorships, 
particularly by using a 501(c)(3) organization as a conduit for an improper transaction, and has 
prt)vided potential examples: 

1. X. a phiianthropisl. wants to give to Z, an individual who is poor. X knows 
that a transfer directly to 7 lacks the necessary public benefit to be 
considered charitable. X would not be entitled to a charitable tax 
deduction. To avoid this result, X donates money to Y Community 
Foundation with instructions to distribute it to Z. Y has no discretion as to 
the distribution of the funds. Here.. Y is nothing more than a conduit. X is 
not entitled to a deduction. 

2. C, a private foundation, wishes to support a nonexempi charitable project. 

(A nonexempt project, as used in this context, is a charitable activity of an 
organization that does not have an IRS determination letter.) C does not 
want the burden of exercising expenditure responsibility, but wishes to 
maintain continuing supervision of the project. C gives the money to Y 
Community Foundaiton after Y has agreed that C will maintain continuing 
control and that the money will be used solely for the project, 

3. S, a fledgling organization, is struggling to maintain public charily status. 

T, a W'calthy donor, wants to give S a large contribution. If T gives it 
directly to S, the contribution will be subject to the two percent of total 
support limitation and S w'ould fail the public support te.st. To avoid this, T 
"earmarks" the money for S and runs it through the Y Community 
Foundation. Y has no discretion but to distribute the money to S. 

In the preceding three examples, Y Community' Foundation has no control over the donations. Y 
is acting as a mere conduit in a transfer between the donor and the ultimate recipient. The donor 
and the recipient are the only beneficiaries in these transactions.*^ 

According to Professor Fi ances Hill, 501 (c)(3) organizations can be atti'active for 
political donors because of the lax deduction they provide. She wrote, “the most likely 
[corporate-candidate] conduit, and the one offering the greatest benefits, is a 501(c)(3) 
organization that is absolutely prohibited from supporting or opposing candidates for public 
office.”'^ As Professor Hill noted, 501(c)(3) organiziitions are attractive due to lax reporting 
standards: “Because 501(c)(3) contains the absolute prohibition, 501(c)(3) organizations are not 
subject to the tax reporting requirements imposed on other 5()l(c) organizations by 527 and they 


See l.K.C. 5 501(c)(3) ( iy86) (providing that an organization qualifies for exemption only if it "docs not 
participate in. or iiUen ene in (including the publishing or distributing of statemenis) any political campaign 
on behalf of (or in opposition to) any candidate for public office.”) 

'^94 TNT 71 -46. 

Frances R. I fill. Corporate Philanthropy and Campaign Finance: Exempt Organizations As Corporate- 
Candidate Conduits. 41 N.Y.L. SCH. L. REV. 881, 927 (1997). 
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are not required to register with and report to the In other words, a donor wishing to 

engage in political activities could funnel his money through a 501(c)(3) fiscal sponsor to a third 
organization and still potentially receive a tax deduction for his contribution. 

Organizations In Cause of action’s lN\TSTiCATfON Into Fiscal Sponsorship 

The Alliance of Californians for Coinmunity Empowerment (ACCE) is eitlier a non- 
exempt organization or a 501(c)(4) exempt organization and Community Partners is a 501(c)(3) 
charitable foundation lhat acts as ACCE's llscal sponsor. As we show herein. Community 
Partners may have laundered money on behalf of ACCE. Of the $712,938 in grants given by 
Community Partners to other organizations in liscal year 2010, $447,495. or approximately 
sixty-three percent of grant expenditures, was awarded to ACCE, purportedly for ‘‘California 
Alliance Summer 2010 Voter Engagement Programs'’ and an “Education and Training 
Program.'’'^^ 

ACCE is a self-professed community organizing “non-profit” organization that fights for 
“social, economic, and racial justice.”^' While fiscal sponsorships are legal, it is not legal for a 
50 1 (c)(3) organization, such as Community Partners, to give any money to an organization that 
engages in political activity. Moreover, it is not legal for a 501 (c)(3) organization to give such a 
substantia! portion of their grants in fiscal year 2010 to an organization that lobbies. With 63% 
of its grants for the fiscal year 20 1 0 being sent to a single organization that may engage in 
activities outside the bounds of the Internal Revenue Code's (IRC) tax exemption rules. 
Community Partners should lose its 501(c)(3) tax-exempt status. Additionally, if ACCE is a 
501(c)(4) organization - which Community Partners did not indicate on their 2010 Form 990 and 
Cause of Action has been unable to verity - it must lose its 501(c)(4) tax-exempt status as wel! 
due to the overt political nature of the organization. 

Additionally, the Applied Research Center (ARC), an alTliate of the Association of 
Community Organizations for Reform Now (ACORN),"' served as a fiscal sponsor of the 
.Mliance of Californians for Community Empowenneni.^^ While ACCF has previously posted 
its tax information on GuiJcstar.org, identifying itself as a 501(c)(4) social \\’elfare 
organi/ation,'** ACCE no longer has its ta\-exemp» information publicly available, instead, a 
501 (c)(3), the .ACCE Institute, located at the same address as ACCE, is identified on Cruidestar, 
although no Form 990 is available.^^ 

We are concerned ARC might be improperly fiscally sponsoring ACCE, which does not 
appear to be engaging in (c)(3)-excmpt activities. To illustrate this concern, ACCE has recently 


'Vj. at 927-928. 

'' Injra note 22. 

■' Mission Statement. “About.” Calorganize.org, last accessed Feb. 24, 2012, cn'oilahle nt 
httpi/Awvw.calorganize.org' about. 

Sec ACORN Attiliate List, available ot htip://\vwv\.conscrvaiive.orgAvp-coiUcnt/uploacls/20l0/07/ACORN- 
Organizations.pdf. 

See Form 990, Appt ted RF.SFARftr Center, at 2, available at 
hltp://vv\vv\ ,guideslar.org/FmDocuinciits/20 ! 0/942/759/201 0-942759879-0783f452-9.pdf. 

See ee’. Business Cniity Search, California Secreiarv^ of Slate Website, available a/ htlp://kepIer.sos. cu.gov 
(search ‘’Alliance of Californians for Commujiitv’ empowerment”) (Lntity jNuniher; (i3238528). 

■■ See Gufdestar Website, uvuilahle at www.giuUesiar.org (“ACCE Institute” in -learch). 
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posted ajob opportunity announcement online looking for a “Political Field Director” to 
“support candidates and issues that reflect our memberships values[.]”“^ Moreover, ACCE is a 
member of Catalist, a data-based organization which helped elect President Obama in 2008. 
According to the 2009 Catalist report on member activities, “Obama did better where more 
prt)grcssive registration and persuasion work occuiTed[.]”'^^ 


Under the Internal Revenue Code a 501(c)(3) may not direct a “substantial part” of its 
funds to lobbying and political activities. However, sixty-three percent of the money 
Community Partners granted to all organizations went lo ACCE, nearly two-thirds of its grants, 
which certainly appears to meet the burden under the IRC. It is clear, then, that Community 
Pai'tners is primarily used as a conduit to shuffle tax-deductible donations to an organization that 
may engage in botli lobbying and political activities, in violation of tlie law for tax-exempt 
organizations. 

If Community Partners is found lo have granted nearly two-thirds of their granted funds 
for fiscal year 2010 to ACCE and ACCE is found lo be either a political organization or engaged 
in lobbying, then Community Partners should lose its 501(c)(3) tax-exempt status, and ACCE 
should lose its 501(c)(4) tax-exempt status, ifit is still registered with the IRS as such an 
organization. 

Cause of Action respectfully requests that the Committee consider llte misuse of fiscal 
sponsorship by ACCE and Community Partners as you consider the IRS oversight of tax-exempt 
activities. Thank you for your consideration of our views and investigation. We would be 
pleased to provide the ('oinmittee with any further infonnation the Committee requests. 


Sincerely, 



Mary BetiiHutciiims 
Communications Direc tor 


Job Description. Political Field Direclor/Coordinator, Alliance of Calilbrnians for Comm unity Empowerment 
(ACCE) (Posted feb. 13, 2012), available a! http;//w'ww.idcalist.org/view/job''FH4sbCn2BPFPn 
' See "Our Client List.’' C M At fsr WTBStTE, available at htlp;//catalist.us/dients. 

See Report. .Aggregate activities or Progressive Organizations in 2008; Compilation or Data from 
Cai ALisi-Si BSCRiBLKS (Slimmer 2009) <;/■ Mip:/'c-‘iise"facpon p.g/''V;i-coiaenvup!p idr.y Ot2/T5/C ataii^t- 

ni’ler- ietir; i-repoi't.r di. 
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Charity Navigator 



May 15. 2012 

The Honorable Charles W. Boustany Jr,, M.D. 

U.S. Representative, Louisiana's 7th Congressional District 
1431 Longworth House Office Bldg 
Washington, DC 20515-1807 

Dear Representative Boustany, 

I write today to commend you for your efforts to protect donors and to ensure that Americans’ charitable 
dollars reach the recipients that need them the most. Charity Navigator, America’s best-known donor 
advocate, has iong called for more oversight of the philanthropic sector and as such would be delighted to 
support your committee's efforts. 

As you may know, Charity Navigator, vyyy>y,charitynayigat^^^^ is the most relied upon charity rating 
service in the country, if not the world. With over 3 million users and roughiy 5 million visits to our site last 
year alone, our service is estimated to impact roughly $10 billion in donations annually. We have an 
unparalleled position as the leader in providing free, easy to access, and readily understandable 
information that helps donors in making their charitable giving/social investment decisions. Not content to 
rest on our success, we are developing a more robust and comprehensive approach to evaluating 
charities. This new rating tool, termed CN 3.0, incorporates several important elements beyond the 
financial ratios that make up the core of the current rating system. Specifically, CN 3,0 is a three- 
dimensional charity rating system that evaluates each charity based on its (1) financial health, (2) 
accountability & transparency and {3) results reporting. 

I recently learned of about your May 16 hearing on Tax Exempt Organizations and that it will be the first in 
a series of hearings on this topic. I respectfully submit that the success of your hearings would be 
enhanced with the participation of Charity Navigator. As a charity rater and donor advocate, we provide a 
unique viewpoint. So, if we can be of any assistance in your efforts to bring additional accountability and 
transparency to charitable sector, whether it is by providing testimony at one of the hearings, by providing 
you with expert analysis and data about the charitable sector, or by simply serving as an unbiased 
sounding board for your ideas, I hope you will not hesitate to contact me. ! can be reached at 
kberger@ch3ritynavigator,org or 201-818-1288. 

Again, 1 thank you for your commitment to protecting the most generous people in the world, the 
American charitable givers. I wish you well. 


Sincerely. 


Ken Berger 
President & CEO 


Charity Navigator is a 501 (c) (3) nonprofit organization under the Internal Revenue Code and does not 
accept any contributions from any charities we evaluate. 
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CharityWatch 


May 15,2012 

Attn; Chairman David Camp, Dou;§e CommUlee on Ways and Means 

Rc: Hearing on 'I'ax-Exempt Organkattons 

From; Daniel Borochoff, President of the CttarUyWatch 


Cb.arilvVVatch (v.'Wvv.charitywatch.orgj, a rating and evaliunion organizaiiors dedicated to helping 
donors make more informed giving decisions, oilers the foHovving eommems ort redesigning the 
IRS Form 990. 


1, CharityWatch calls for public disclosure of the names and EINS of foreign grantees ou 
the Form 990. 

CharityWatch sirongly believes that nonprotli organizations should be required to publicly 
disclose the name and EINs of foreign grantees. It is very wrong that tax-exempt organizations 
can distribute hundreds of millions of dollars of aid. in many cases the vast majority of their 
budgets, and leave the public erstirely in the dark about what specific products were donated and 
vvltat organizations, if any, received thetn. 

An accountability black hole e.vists xvith respect to how^ charities are allowed to report 
intemational aid distributions on tlieir tax forms. When a charity makes a grant or distributes aid 
vvithiii the U.S. worth S5,000 or more it is required to disclose the name and address of the 
orgardzation that received it on its IRS form 990 Schedule 1. Ido’wever. a charity disuibuting 
international aid is aikaved in its public disclosures to hide the name and address of the foreign 
recipient and only disclose the major region of the vcorld. for example. Africa, South America, or 
liiurope. where it is distributed. Such aid is described by charities in only very general terms such 
as ‘'medical supplies," "household & educational items," or "building materials." This lack of 
disclosure is very convenient tor atvy charity that wants to exaggerate the value of its foreign 
grants, particularly if aid is in the form of donated goods or gills- in-kind (GIK) because it knows 
there are no public records that an independent watchdog or donor can use to determine whether 
its valuation of ar! in-kind grant is reasonable or was even received by the reported recipient. 
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For example, one clmrity reported an interntitional grant of over a million dollars in medicai 
supplies and water puriflciHion systems oit IRS form 990 Seliedule L which is ordinarily used to 
report grants to organization.s in the i./nited States, Because the grant recipient's name arid FIN 
mimber were reported xve bad a rare opportunity to attempt to verify an international (iills. grant, 
L^pon contacting the organizational grant recipient we found out that it had not received the grant 
and had never heard of the charity Oiat claimed to Itave niade the donatiort. 

'Fo understand more about hrsw inany major charities have been taking advantage of the lack of 
disclosure of international graitls to wildly overstate their work (by nearly 2,500% tit the case of 
one cliarity), please read Charit\''Watch’s recent articles. The Alice in Wonderlaiid World of 
Charity Valuatiori. at http://charitywa^ch.org,;arf,icles/va!uein>^;onderlarn!,htnn and F'/mc Through 
the Looking Glass, at btip;/Vclia,ri|yw;atch,prg/ariicles/Fippdfpr^ This is is 

a serious matter because it allows groups that overstate in-kind international grants to appear to 
be more efOcieTU and attractive to donors than groups that more reasonably and honestly rept^rt 
their value,s, thus causing a serious rnisailocation of America’s cFiaritabie resources. 

(/harityWatch ha,s qviestioned the IRS in the past about wiiy It would ask for disclosure of 
domestic grant recipients but not foreign ones. The response we received from an IRS official 
was that charities were concerned that this information could lead to teiTorist attacks against a 
charity or its grant recipients, (lharity Watch appreciates that some charitie.s operate in dangerous 
areas such as in Fraq or Somalia svhere it might be advisable to conceal the identity of grant 
recipients. I^ut ifa charity is provsdirtg aid to organiz,ations in ,lapan, llaiti or other non-terrorist 
liotbeds, (Iharity Watch believes public disclosure of reetpiertt orgartizations should be required. 


It is importarit that the deci.sion regarding the disclosure of iriientationa ! grants not be based 
solely on the wishes of nonprofits and their associations. Nonpn)fits, like ibr-profits. vvant to 
avoid public scrutiny even if it helps to keep them honest and operating wvll. If the IRS were to 
ask uonproilts whether they thouglu the entire IRS Ibrm 990 should be abolished, many would 
readily say yes. Charities could come up with many rca.sons to eliminate the Ibrm 990 such as 
record keeping and reporting burdens, how the irdbnnation ermid be misconstrued, etc. . . ,So it is 
understandable that many nonp.rofits endorse eliminating a ,schedule of their iitforr.tational grants, 
even if doing so is not in the public’s best interest. 
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The U.S. government requires charities that receive funding irom USAI D to plaster aid boxes 
with a red, wlute and blue logo and the w-ords “USAID from the American People'' when 
operating in many areas, including the dangerot^ border betw^een Pakistan and Afghanistan. 
Surely, this is more dangerous to aid woE'kers than grant disclosures on a charity's tax form that 
are not even publicly available on the internet undl a year or more after the fact. An anti- 
American terrorist or violent aid thief is far more likely to (cam ofa U.S. charity's presence in an 
area from its very publicly visible operations or by following foreign aid workers after they 
arri\'e or leave .(rorn the aiipoil or otlter iranspoiiation hub, ih.an frotn a charity’s la.x form 
disclosure of its prior year grants. 

fhe fact that we live in a dangerous world Is not a legitimate reason to allow nonprofits to 
conceal all of their international grants. This line of reasoning could lead lo nondisclosure of 
graTits to domestic universities, community centers, youth, camps and other places where terrorist 
events have occurred, Nonprolit organizations that operate in potentially dangerous places both 
in the l.bS. and abreutd take |.>recautions such as hiring [.nivate security to protect workers and 
program participajils. Many international charities receive protection .Ironi the U.S. military or 
local police. Other charities decide that it is lew dangerous to vsx>rk in some hot spots. Required 
disclosure of intentalional grant recipients could even seiwe to decrease terrorism fuiiding. A 
nonprofit dial is unwitiiiigly providing aid to a charity that is operating as a terrorist front 
organization could more easily be discovered if the names of its grantees are reported on form 
990. 

The overall benefits of sunligl.n on the internaiional activities of charities far outweigh the small, 
chance that a terrorist act would be committed because ofa ta.x fonn disclosure that a U.S. 
charity is operating in ilieir country. Rather than giving a blanket exemption for nonproilts to 
avoid all disclosure of its international grantees, we should look to USAID's e.xample and gram 
exceptions only in cases where a clear terrorist or other threat to a charity' exists, li is vital that 
we do not allow the fear of terrorism to destroy the accountability and IraTtsparency of our 
nation's charities. 



95 


2.Cliari5yWatch calls for the enforcement of IRS reporting rules with regards to the 
disdosure of domestic grants. 


Lade of disciosure is not just a problem witli foreign grantees, but also domestic ones, even 
though it is in clear violation of IRS reporting rales. Charity Watch is iliiding more and more 
poorly performing nonproiits getting away svith avoiding disclosure of basic information about 
their domestic grants, as required by IRS re|Kfrtiiig rules. F’or instance, some dmrities wiil report 
the total amouvit of claimed domestic grants on the “Other expenses’" line of the IRS Form 9h0, 
Part iX, “Statement of Fuiictional Expenses.'’ rather diafi on the “Grants and other assistance to 
govcnimenls and organizations in the US” line, aa a way to avoid disclosing what they are 
actually distributing artd what groups are the recipients or grantees. 


tihariiyWatch is veiy concerned that sonte charities are getting credit on their tax forms for 
distributing huge aitiounls of undiscloseti, useless stuff Failure to enforce pri)pcr reporting of 
grants, both domestic and foreign, allows charities to avoid the kind of .scrutiny necessary to 
keep them honest and accountable. 

.1. Charity Watch calls for more disclosure with respect fo compensation of charity oftlcers, 
directors, trustees, and key employees. 


'I he IRS’s 200B redesigned Form 990 and .subsequent revisions have been vct 7 helpful in 
providing watchdogs like CharityWaicli and the broader public with more detailed information 
on charities’ .(Inuncial activities. Wc appreciate the opportunity to provide the blouse Committee 
on Ways and Means with inpra on a veiy important disclosure that we believe is central to 
maintaining donors’ coiiildcncc and trust. Current IRS rules allow chariiies to hide from the 
public certain payments made to a nonprofit’s individual oflicers, directors. Irusiees, and key 
ompl(?yces (ODTKEs), W'e believe this is WTong on several fronts and hope that the House 
Commiltee (in Ways and Means will help close tins accounf.ability gap in its revisions to the 
current tax Form 990. 

Under current Form 990 reporting rules, charitle.s are required to break out compen.sation paid to 
each individual onicer, director, irustee. or key employee. Schedule .1 provsde.s for additional 
ci.impensation. disclosures of highly paid ODI'Kiis, On schedule L chanties must report other 
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transactions between the charity and its (.>D'rK.Bs. including loans to or from the organization, 
grants to close family members of f)DTK.Es, as well as excess benelit transactions between the 
chanty and its ODTKEs. Such disclosures of cofnpensation and related party transactions are 
vitally Important to keeping charities and their executives honest by deterring those who have 
signiikant control over a nooprollt. from using it ibr personal bertetli. I'ltosc who might 
organize a charity pn-narily for persimai gain are alscf deterred by these reporting rei|iiirenieE'tts 
which highlight for public scrutiny the transacuons bctw'ccn a charily and the people who control 
it. 

IJnlbrtunatcly. IRS reporting rules still allow for a ntajor lapse in transparency with respect to 
compensation of a charity’s (DDIKEs, Under current rules, ODTKEs can receive ceruiin 
payments from their charity without such payments being reported as compensaiion to the 
individuals who received tliem. For exan^ple, the president of a cltarity tnigh! receive $300,000 
in salary and retirement benefits from his organization annually. Such compensation is required 
to he broken out in Part VII of the Fonn 990, and reported in event greater detail on Sehedulc i. 

If this charity executive, radier than receiving compensation directly from the charity, instead 
sots up a i'br-profU'. company and receives this same amotuU of compensation in the form of 
con.sulting payments to his company, such compensatiott is not uniformly required to be broken 
out as salary or benefits to this individual ofilcer on the charity’s tax form. Instead, the charity is 
allowed to hide such payments to individual ODTKEs by reporting lltern as lump sums paid to 
the consulting company. Allowing nondisclosure of such compensation to individuals simply 
because payments were made indirectly is at best arbitrary, and at worst deprives the public of 
the mlbrntalion it needs to dutennine whether the total compensation paid lo any individual 
ODTKE by their charity is reasonable for the services provided. 

Lapses in cos'npcnsation rcportiiig that amount to loopholes are not helpful for maintaining 
donors’ trust in ilie sector. Suc.h lapses are also highly unfair to those citarities and charily 
executives who are transparent about compensation in their financ.iai reporting to the public. If is 
not fair that the president of one charily can brag about taking zero salary from his nonprofit 
while receiving large paymcitis through his consulting or fundraising contpauy, when the 
president of another charity has his feet held to the fire by donors for honestly reporiing his 
individual salary oti the charily's lax fonn. Under such a system, otherwise honest charities may 
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feel pressured to hide compensation from the public so they are not unfairly compared to other 
charities that may, in tact, pay higher compensation to their executives but are not required to 
break it out. It is necessary to level the playing field by requiring diarities to repon total 
coiTiponsation paid to individual ODTKEs, regardless of v/nether such coinpensaLion is paid by 
the charity directly as salary and benefits, or indirectly through outside convpatues. 

Donors are at times too Ibcused cm what they perceive as the high levels of coTripensation 
received by some charity executives. We at CharityWatcii try to pul diarily executives' salaries 
in perspective for donors who may not undersiand that nonprollts compete with the private sector 
for qualified employees and must offer reasonable compensation relative to the skills, education, 
arid level oi’ experience required for a specific position. Such scrutiny from donors motivates 
some charity executives to come up with creative ways to hide their competisation. While vve 
understand that it is not always comfortable or ea^y to jnsli.W to donors why a high level of 
compensation may be appropriate for a specific ODTKE, this should not preclude the public 
from knowing the amouni of tax subsidized dollars used. tc» pay an individual charity executive. 

An improved rule requiring charities to di.sciose all compensation paid to any individual ODTKIr! 
should require little addilionai effort by well-run organizations that already track persovmel costs 
internaliy. Any charily with good governance practices is concerned about giving the 
appearance of a contlict of interest vvhen it hire.s a company that employs or is ovvned by one of 
its OD’l Kits, and therefore regtdariy monitors such transactions. The governance and 
management practices of charities that do not keep detailed records or regularly monitor 
personnel costs '.vd! be improved by an IRS disclosure rule that requires them to do so. 

Chai'ities already keep detailed records of employee compensation to meet rf.^po-l.!ng 
requirements for federal and stale employment tax, workers’' compensation atid other insurance, 
and form 990 disciosures. fhey ai.so keep track of payments made to independent contraciors, 
consulting co]vspanie,s, professional fundraisers and others for Fomts 1099 and 990 reporting 
purposes, as wel! as to comply with stale level solicitaiion rules. The recordkeeping and 
reporting btirden a charity might incur to provide the public with a breakout of a charity 
executive's total compensation is minimal relative to the benefit that come.s from giving donors 
and taxpayers the infonnation they psced to hold charities accountable for their dollars. 
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We thank you for giving CharityWatch an irapoTtant forum for commenting on these issues. We 
hope i.he 1 ^ouse Connnitiee on Ways and Means will seriously consider suppoiting oor suggesSted 
improvements in the redesign of the IRS Form 990 with regards to tiie disclosure of intemational 
grants and ODTKB compeiisaiion, and encourage the IRS to better enforce its requirement that 
j^onprollts disclose their domestic grants. 


Sincerely, 

Daniel Borochoff 

President 

CharityWatch 
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Testimony of Community Catalyst 
submitted to the 

Subcommittee on Oversight of the Committee on Ways and Means, 
U.S. House of Representatives 


Hearing on Tax Exempt Organizations 
May 30, 2012 


Submitted by 
•lessioa L. Curtis. JD 

Director, Hospital Accountability Project 
Community Catalyst 
30 Winter Street, lO"’ Floor 
Boston, MA 02 1 08 
6 1 7.275.2859 

j t^rt m uinjtc^a ! y^t. 
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Testimony subinitlcJ lo die IIuusc Wa>i & Meaiia SubcoiiuniUce on Ovcisiglil, May 20)2 


Comrauoity Catalyst appreciates the opportunity to submit written testimony to the 
Subcojnmiitec on Ovcrsigln (^f the Commitiec on Ways and Means of the United States House of 
Representatives. In particular, ^^ e thank Chairman Charles W. Boustany Jr. for calling this 
hearing to examine the operations and oversight of tax-exempt organizations. 

Comraunity Cataly si is a national, non-profit consiinier advocacy organization dedicated to 
ensuring quality, aflbrdable access to health care for all. We work with stale advocacy partners 
and a variety of other stakeholder groups including hospitals in approximately 40 slates on a 
variety of different issues related lo health care, focusing on vulnerable groups such as seniors, 
low-income children and families, immigrants, racial and ethnic minorities, and people living 
v\ith chronic illness and special health care needs. 

Koi‘ many y ears, Community Catalyst has w orked coilaboratively on a range of issues with non- 
prolii hospitals, critical institutions for our health care safety net. As part of this work, v\'e have 
advocated for strong community benefit programs. Along with our stale partners. Community 
Catalyst worked on the development and implementation ofslaie laws related to crunmuniiy 
benefit programs and individual hospital facility agreements, studied existing stale laws and 
standards, and developed tools to enable community groups to collaborate with hospitals and 
others on community benefit issues. 

Ill addition, we worked closely with Members of Congress in calling for the new requirements in 
Schedule H and creating 26 U.S.C. 501 (r) for tax-exempt hospitals. The provisions in 50i(r) 
strengthen the requirements around what non-profit hospitals must do to meet their community 
benefit obligations. 

Community Catalyst strongly concurs w'lih Chairman Boustany’s sialeineni that it is important 
that the IRS have tlie information it needs to ensure tax-exempt organizations are operating in 
funherance of their charitable purpose and maximizing benefits pro\ ided to the eommuniiy. This 
is precisely why we believe the new Schedule H reporting requirements are so important and 
why additional transparency measures in 501 (r; are also v ital and need to be implemented 
expeditiously. 

As recent press accounts, such as those appearing in the The -Vew York Times}' *■ Charlotte 
Ohsen-er} and St. Paul Pioneer Press} make cleai', the current practices of at least some non- 
profit hospital facilities are failing to meet this standard. Schedule H and the new requirements in 
Section 501(r) arc designed to remedy this by requiring facility level reporting on financial 
assistance and community benefit, public disclosuiv of what assistance is available, development 
of a community bcnefii plan in consultation with llic comnumity and establishing standards for 
biliing and collection actions. We firmly believe iliesc new provisions arc an integral part of 
ensuring much-needed transparency and accountability for non-profit hospitals. 

Tbc.JpiP.ofitance of Schedule H 

The data requested in the revised Schedule H serves an important function: it gives policymakers 
and the public a clearer picture of the value individual tax-cxcmpl liospilals bring lo their 
eomimmilies. Rach year, local, stale and iederal governments forego billions ofdoHars in lax 
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revenues with the undersianding that tax.-cxempt hospitals are providing care to financially needy 
members in their communities. Wliile we have woi ked with many dedicated hospital 
professionals who have used community benefit resources innovaiivcly and effectively lo 
improve access lo care for vulnerable populations, many hospitals lag behind. Non-profit 
hospitals should demonstrate how their tax exemptions are clearly bcnefiiting their communities. 
We believe reporting individual hospital data \\orks to hospitals' benefit, as well, enabling them 
to show the value they bring to communities in a particularly difficult time I'or local, slate and 
federal budgets. 

In 2008, the IRS reformed Form 990, including introducing Schedule H for tax-exempt hospitals. 
One of the guiding principles of those changes was lo enhance transparency about hospital 
organizations’ operations, providing the IRS and others, including the communities served by 
tax-exempt hospitals, comparable information about the w'ays hospitals choose lo conduct their 
business, from a community perspective, Part V, Section B builds on this goal by providing 
invaluable infonnaiion about individual hospital praciiccs: information about the way local 
hospital facilities, as opposed to hospital systems, choose lo serve their communities. The 
communities served by indiv idual hospitals within a hospital system are likely to differ 
significantly with regard to economic status, unmet health needs and resourees, cultural and 
linguistic prclerences, and priorities, It follows that the need for financial assistance, billing and 
debt collection, and coinmunitv' benefit programs vs ill also differ aeross communities. Hospitals, 
including those that are part of larger systems, should take these factors into consideration and 
use them to tailor policies to meet the unique needs of their local communities. The information 
found in Part V, Section B is unique because it provides communities with unprecedented insight 
into their local hospitals’ practices. This information, w’e note, is not repeated elsewhere in 
Schedule H, and certainly not to the level of detail found in Part V, Section B. 

Research has shown that the information requested in Part V, Section B regarding financial 
assistance, billing and debt collection is simply not consi.slentIy available to hospitals’ 
community members and to patients in need, despite the hospital indusa 7 ’s assertions to the 
contrary, and especially without active govemmcni oversight. 

Moving forward, we strongly encourage the IRS to retain Part V, with some improvements, and 
require all hospital facilities lo report it. Including this data in Schedule H repoiting will provide 
a valuable - and otherwise unavailable - baseline of qiiaiilative and quantitative data about 
hospital performance. Hospitals have had ample lime to come into compliance, even without 
additional guidance, and should be able to answer the questions found in Schedule H. Delaying 
the reporting requirements could unintentionally keep communities and individual consumers 
irom gaining timely information about financial assistance programs and fair billing 
requircinents. 

T.hf^^^'Y.RequiranclUs of Section 5^1 (rj 
Financial Assistance 

Though tax-exempt hospitals may face additional rcpoiling and may need to adjust their policies 
to comply with the requirements of 501 (r), we should never forget that the brunt of the burden of 
inadequate financial assistance, billing and community beiiefiL practices falls on consumers. A 
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March 2012 report ft-oin the Coalers I'or Disease Controi and Prevention (CDC) found that, in the 
first six months of 201 1 , one in five people were in a family stiaiggling lo pay a medical bill, 
with one in ten reporling their family carried medical bills they were unable lo pay ai all.' As this 
data suggests, medical billing and debt collection practices do not solely affect the patients who 
received treatment, but the economic well-being of their families and greater communities. 
Hospital bills can be particularly devastating: on at erago. iinin.sured families can afford lo pay 
only 12 percent of the total amount hospitals charge for a hospital siay.^ 

Because Section 501(r} requires hospitals to make their financial assistance policies publicly 
available and work with patients to determine whether they qualify, it can offer peace of jnind to 
the millions of Americans stuck in precisely the position described by CDC who arc uninsured or 
underinsured due to job loss, inadequate insurance coverage, chronic illness, and other 
circumstances beyond their control. 

For many individuals, hospital financial assistance programs are the only viable link to healtli 
care, but reliable information about them has been difficult to come by in many communities, 
despite assurances from industry stakeholders to the contrary, Without this information, 
communities have no real gauge for understanding the value their hospitals bring, and individual 
patients lack timely access to information that would help diem seek necessary care without 
incurrijtg medical debt, .Section 501 (r) addresses this by requiring hospitals to report uniform 
information about their financial assistance programs. 

Community Engagement 

Solid community benefit practices, which include forthright public reporting on ho.spiial 
practices and decision-making and mcaningtlil community engagement, encourage a stronger, 
smarter, jnore ik.Kible use of healtli care resoui'ccs that remove barriers lo care at tlie local level, 
The new requirements that hospitals engage community members and public healtli experts in 
researching, developing and implementing a community healtli needs assessment and plan 
incentivizes hospitals to ‘'swim upstream"- -that is, to collaborate with other proN’iders, experts 
and community members to address the issues that icacl to poor health and drive improper 
emergency room u.se. These programs can ultimately help hospitals and communities drive down 
burgeoning health costs for ail payers and improve community health. 

Fair Billing and Collection Practices 

The term “reasonable effort" for determining eligibility for financial assistance in the context of 
a hospital’s debt collection practices needs further definition. We believe that ha\'ing strong, 
uniform, fair financial assistance policies and upfront notification procedures - as described 
above is both wholly “reasonable’’ \\'ithin the meaning of the law and necessary to achic\ c its 
aims of protecting consumers from avoidable medical debt. 

In addition certain debt collection activ ities should be prohibited outright.’ For example, paiicms 
who qualify i'or financial assistance or are eligible for public programs such as Medicaid should 
be exempted from debt collection activity. In general, hospital debts should not be rel'en'cd to 
collection agencies or reported to credit bureaus until the patient is screened for financial 
assistance or public programs. Practices such as selling patient debt to third parties or charging 
interest on outstanding patient debus should be prohibited outright. Many collections practices 
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create tremendous hardship for families, with long-lasting effects that spiii over into the Unancial 
well-being of whole communities. 

In sum. we believe that the reporting requirements in Schedule fl and tlie new requirements of 
Section 501 (r) will go a long way toward ensuring non-prol1t hospitals are fulUlling their tax- 
exempt purpose and maximizing community benefit. However, we also believe that to be 
effective, the provisions of 501{r) need to be clarified through regulation. In 2010, Community 
Catalyst and 66 other organizations from across the countiy sent comments to the IRS that 
outlined the most critical protections that belong in 501(r) guidance.* The health care advocacy 
organizations that signed the letter ail believe that w'e must improve access to quality care, 
strengthen relationships between hospitals and communities, and alleviate burdens caused by 
medical debt. Nothing that has occurred in the intervening years has caused us to change our 
views. 

Thank you. 


' Silver-Greenberg, J., New York Times. “(Debt Collector is Faulted for Tough Tactics in Hospitals." April 24. 2012. 
' Rcmslcin, N. New York Times, "lio.spitals Flout Charily Aid Law," February 12, 2012. 

^ Alexander, A, and Raynor, [)., Charhite Observer, “Hospital Suits Force New Pain on Patients,” April 23. 2012. 

* Snowbeck. C., !>!. Paul Pioneer Press. "Minnesota AG Blasts Fairview's Former Medical Debt-Collection Firm 
for Aggressive Tactics,” !)Up;//wvyw.!wincilies,<;pri)/pj_2J)463.>.j S/aito.i;r-ey.;ge);ieri}byep(M;£'.c 

■’ Centers for Disease Control and Prevention. Finandal Burden of Medical Care: Early Release of Esiimates fi-om 
the National Health Interview Survey. .lanuary ■■ .June 201!. March 2012. 

Chappel, A. Office of the Assistant Secretary for Planning and F,va!uaiion, (.)ffiee of Health Policy, Department of 
Health and Human Sersdees. The Yaliie of Health Insurance: Few of the Uninsured Have .Adequate Resources lo 
Pay Potential Hospital Bills. May 2011. htgy;/VaspeJih.ygpyy‘he<dtiyVc]>qns/20J..!./yyuucpnn},jK:yfjce/n),[x 
' Cali fornia, Connecticut. Massachusetts, Wa.shingion and New .lersey are among the staie.s that have already taken 
steps to prohibit iiospiiais from engaging in some of the practices we discuss. 

C ommunity Catalyst. Letter to IRS Commissioner Ingram and Director Lerner Regarding Notice 20 1 1 -39. New 
Requirements tor Tax-Exempt Hospitals, .luly 21, 2010. 
nl'j 's s\v !‘'nimiJtinycaUi!ysl,(nH/d(Xs:...s.t.pye/fyu}yik:alJpos/!jLS.,.Sjjj.t!:^ 
on Letiei' Rh Norjj>KiilLj;.i(5sy!iiai!i_.wij)y_sigrj_,m^^^^^^ 
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• IJ^ai Chai^an Bqustany: 




"i^lTjb^half 'of the Credit Ujiion Najionpl A.^soqratipn (CUh.'A)»l atji wtHing in. response' to >a 
-lii^r^toti'ieccivcdfroiT) tJie IhdepcndeiitCommuhiryBarikers.orAmcricat.ICBAIihat 
rociuesleiTyoii hoki a hearing on the “growing'lax-exernpf credit union seclor.*' CCNA is • 
the largesj advocacy organization* in llie United Suites, represeiiting nearly 901’/o of 


• America ’s-7, 300 stale and -fcderaHy chartered credit unions and iheir 9-5 million members. ■ 
Wc recognize that thepred.it tmion tax status is not.the subject of your hearing today; •. 
however. the iCI3y\ leitertconiains inaccurate ‘andinistcading assertions regarding;crcclit 
unions' ihai deserve a yesppnsc; y y y y . . . . . y y 


1110 hianks assert ihaihcretiit unions are becoming harder andliarder to divStinguisk froin • 
taxpaying banks vi ith* which they compete.'’ However, the stwictural difference beiween > 

• ci^ii unions and banks has not changed smce-credii unions' inception- in the United Stales 
. more llmrt.lOO.yeais ago, and thc practical. diftercticcsbctxyccn credifunions and banks 


have been enhanced by tile cyenia of tlie last several years. A's the economy recovers ‘from 
the gcealGjit fmangial crisis siuee tlie G'reafDqiression.' credit jiniohs ai‘e now^inore than 
- ever, acnt-ical^jliematixe Tor consumers and small businesses' seeking access io affordable- 


finaneial services.- 


As' yon know, credit imions arc member-owned, not-tbr-pTOlit financial cooperatives;. 
bccau’s_e ot'ihi's structure, the Attorney .Gcnera'l in '1917, and later Congress, granted credit' 
uhionli antexemptlon froih fedorat income: lax'which has been'.in dlTecl sirice their 
inception* and 'whi ch lias b'een 'reaffirDied.sevei a] limes, including in 1935. 1936, .1937', 


19-51. and -1998. Over-lhe -years, credit unions, like other financial-inle-nnediarics, have 
evolved and have-innovated: however, the structure, which is the hedrock-of Congress’ 
ratioirale lor the tax exemption, has remamcd‘;unchanged.'; Credit unions exisr;loday, as 


■ they did itrorp th.'ur 1 QO y?ars .ago, its fmapeiaj •coqperptivps, aipd dreirpot-for-protlt, tfix- 
. exempt sfalus'helps to .assure that 'they.hilljll fbeir'role.of providing viable .choices.in the 
llhancial marketplace'. This c‘uoperaii-ve ^njclure'sets credit unions apart Trorh other 
financial services.provldcjs. .' .' .' .' .' .' 
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In recent years, credit unions hav'e distinguished themselves from banks even further. The 
for-profit financial services sector was responsible for the greatest financial crisis since the 
Great Depression, requiring taxpayers to provide banks a significant amount of assistance 
thj'otigh the Troubled Asset Relief Pi'ogram (TARP). In April, the Special Inspector 
General of TARP released a quarterly report regarding TARP operations and oversight, 
and it was particularly critical of small bank business lending, noting that taxpayers are still 
owed SI 18 billion from TARP, including $15 billion owed by small banks, and many of 
which banks Iiave missed quarterly payments.' However, the American Bankers 
Association reports “[an industry'] net income of S26.4 billion in the fourth quarter [of 
2011 ]. an increase of $4.9 billion (23.1%) from a year earlier.... Almost two-thirds of all 
instituiions (63.2%) reported improved earnings, and many instiunions were profitable 
(81.1%)."’ If the banking sector is making so much money, why are banks not repaying 
their obligations to ta\pa\ ers? 

Credit unions did not cause the financial crisis, and did not need a taxpayer-funded TARP 
bailout to siirv'ive. One of the reasons that this has been the case is that the not-for-profit 
credit union ownership structure is fundamentally different than the for-profit bank 
ownership structure. Credit unions generally operate in a more conservative manner, 
taking fewer risks with their members’ money than banks may take with their 
stockholders’ investments. Tor credit unions, the goal is not to mal<e a profit for 
shareholders, but rather prov ide affordable financial services to their members. As a result, 
credit unions have proven to be safe and sound financial institutions, which have endured 
financial crises from tlic Great Depression to the Great Recession without needing a 
taxpayer bailout, in clear contrast to the for-profit banking sector. 

The ICBA also notes that the credit union lax status has received a budget score: however, 
their letter cites a private-sector analysis which is significantly higher tlian any government 
score. Regardless, the analysis cited by the ICBA and the various government assessments 
fail to take into consideration the fact that most credit union income is passed through to 
credit Luiion members as “dividends” on which those members pay taxes; or the fact that 
Americans receive considerable benefit from having credit unions in the market place. 
When looking at all the facts, it becomes crystal clear that the benefit of having credit 
unions in the marketplace under thoir current tax treatment outweighs the cost to the 
govemmeiii. 

Virtually every .American benefits from the credit union tax exemption, whether or not he 
or she belongs to a credit union. We estimate the annual benefit to communities to be more 
than $1U billion, compared to the approximately $1 billion score the exemption has 
recently received. These benefits manifest themselves in several w'ays - in lower interest 


' Department of Treasury. Special Inspector General for Troubled Asset Recovery Program Quarterly Report 
to Congress. April 2012. 29. 

^ American Bankers Association. Condition of the Banking Industry. Fourth Quarter 2011. 
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rales and fees than lor-prolit banks charge, in higher credit union rales of return on 
deposits, and in a focus by management and the Board of Directors on the member/owners, 
as opposed to shareholders. Even those consumers and small businesses that do not belong 
to a credit union benefit iroin the credit union ia\ exemption because the presence of credit 
unions in a market moti^•ates hanks to keep their rates and fees competitive. 

If the credit union tax exemption were eliminated, the ability of millions of American 
consumers and small businesses to rely on a system of financial cooperatives for affordable 
access to mainstream financial services would be jeopardized. While the challenges 
Congress and the administration face with respect to the budget are significant, any 
proposal to tax credit unions represents poor public policy that would undoubtedly result in 
negative consequences for savers and borrowers, the most severe of which would be the 
erosion of a credit union option for millions of Americans. If taxed, a very significant 
number of larger credit unions arc expected to convert to banks and an equally significant 
number of smaller credit unions would simply liquidate. The remaining credit unions 
would have to pass the costs of taxation on to their members because they arc wholly 
owmed cooperatives, increasing the cost of accessing mainstream financial services. 

Taxing credit unions would amount to a gift of tens of millions of customers to the for- 
profit banking industry at a lime when the public is exceptionally di.ssalisfied with that 
industry and is activ'cly pursuing alternatives. In 201 1 , the number of credit union 
members increased by 1 .3 million. The recent credit union growth resulting, in part, from 
the recent Bank Transfer Day is an indication that Americans w ant choices besides banks, 
and the credit union Uix exemption helps ensure that they will find affordable alternatives. 
Inasmuch as there has been no change in the ownership structure of credit unions and 
credit unions continue to fulfill their missioji, as e\ idenced by their growth and the 
siibsiaulial positive variance in benefits compared to cost, suggestions that the credit iniion 
tax status should be altered in any way should be rejected. 

On behalf of America’s credit unions and their 95 million members, thank you very much 
for your consideration of our views. 


Best regards. 



President & CEO 



107 


Jewish Federations of North America 

Testimony of 


WUliam C. Daroff 
Vice President for Public Policy & 
Director of the Washington Office of 
The Jewish Federations of North America 


House Ways and Means Subcoininittce on Oversight 
Hearing on 

Tax-Exempt Organizations 
May 16, 2012 



108 


Testimony of 
William C. Daroff 
Vice President for Public Policy & 

Director of the Washington Office of 
The Jewish Federations of North America 

House Ways and Means Subcommittee on Oversight 
Hearing onTax-Exempt Organizations 
May 16, 2012 

The Jewish Federations of North America applauds the House Wa}^s and Means 
Subcommittee on Oversight for holding the tirst in a scries of hearings focusing on issues 
related to tax-exempt organizations, including recent efforts by tax-exempt organizations 
to design and implement good governance standards, taxpayer experiences w'ith the 
newly-redesigned Form 990, and recent legislative changes to the tax code dealing with 
tax-exempt organizations. 

Background; Hie Jewish Federations of North America (‘‘JFNA”) is the national 
organization that represents and serves over 150 Jewish federations and 300 independent 
Jewish communities in more than 800 cities and towms across North America. In their 
communities, the Jewish federation and Network volunteers (collectively, the “JFNA 
System”) are the umbrella Jewish fundraising organizations and the central planning and 
coordinating bodies for an extensi^^e network of Jewish health, education and social 
services. With thousands of affiliated agencies and schools, the JFNA system is one of 
the United States’ largest and most effective social service providers, serving well over 
one millio]! clients each year hi both the Jewdsli community and the general population. 

Collectively, the Jl'NA system raises approximately S2.5 billion each year, roughly $1 
billion through an annual fundi'aising campaign and $1.5 billion from planned giving 
activities. The vast majority of the $1.5 billion raised through planned giving represent 
contributions to donor advised funds and supporting organizations, often referred to as 
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“participator}' funds.” These funds are critical fundraising tools for the JFNA system, 
comprising approximately 60 percent of the over $12 billion in endowment assets held by 
federations. Annual grants and dlstidbutions from such donor advised funds and 
supporting organization represent 80 percent or just over $1 billion of the $1.25 billion in 
grants made annually from federation endowment assets. Annual distributions from the 
federation donor advised funds and supporting organizations normally range from 15 to 
20 percent of their combined assets at the prior year-end. In addition, as discussed below, 
participatory funds provide the JFNA system with the opportunity to regularly interact 
with donors to strengthen our overall philanthropic mission. 

Good governance and Transparency: JFNA firmly bclie\es that good governance 
policies and etliical practices represent bedrock principles that are essential if nonprofit 
organizations are to demand public confidence in their operation. We have long 
advocated lor ihe establishment of good governance procedures through prudent self- 
regulation rather than the imposition of government mandates of rigid, one-sizc-fits-all 
standards. Boards of charitable organizations must institute and maintain policies and 
procedures to ensure that it manages and invests its funds responsibly. Federation boards 
of directors and investment committees Julfill a duty of eare to make sure that 
endowment assets arc invested wisely and prudently. Along with concomitant duties of 
loyally and to minimize costs, investment committee members have fiduciary 
responsibilities to investigate asset management decisions and develop strategies 
appropriate for the fund and charily. 

Federations follow established good governance procedures that insure proper 
stewardship of the funds raised within our communities. Such stew ardship reaches all 
levels of operation and includes formalized mission statements, well articulated roles and 
responsibilities for boards of directors, officers and other key personnel, rigid conflicts of 
interest policies, preparation and review' of tax and accounting forms and statements, 
among others. We lake pride in the system-wide training ol'fered by JFNA to federations 
in various aspects of operations including implementation of investment procedures that 
develop asset allocation strategies, prepare and maintain investment policy statements, 
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jmpleinenl investment strategies, monitor and supervise implementation and apply 
procedures to control and account for expenses. A variety of governance policies are 
documented, reviewed and substantiated on a regular basis, by botli internal committees 
and independent outside auditors. Such periodic review includes verification of 
adherence to written policies and procedures related to investment allocation, conflicts of 
interest, organizational changes, and due diligence questionnaires, among others. In sum, 
federation internal governance procedui-es and oversight arc designed to avoid eonilicts 
of interest and ensure transparency in order to preserve financial re-sources and trust for 
our community today and in the future. 

The Jewish Federations and the Form 990: hi the fall of 2007, JFNA provided 
extensive comments to the IRS regarding tlie redesign of tlie Form 990. We applauded 
the IRS attempts to revise the form to increase transpai'ency of nonprofit organizations 
through promoting compliance with the tax law and regulations and minimizing reporting 
burdens where possible. Although we supported the underlying principle that the Form 
990, unlike other tax reporting foniis, needs to provide meaningful information on the 
operations and structure of tax-exempt organizations, especially for those with detailed 
compensation arrangements, related entities, and complex transactions, we did express 
concern that many tax tilers within the JFMA system would face increased repoiting and 
compliance burdens because their size, structure imd breaddi of activities would require 
the completion of several of the detailed new schedules that accomptmy the new core 
form. Jn addition, smaller federations and ageneies within the system would find that the 
new form would greatly increase the cost of compliance and add burdensome 
recordkeeping and data collection requirements. We urged that the IRS carefully balance 
the benefits from increased transparency that can be achieved through voluntary 
compliance with the costs from expanding reporting requirements that will be imposed on 
the nonprofit sector. 


As noted above, our comments on the revised Form 990 emphasized our commitment to 
good government policies implemented through a self-regulatory approach. Specifically, 
in regard to the governance questions added to the Form 990, .IFNA noted that the 
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instructions to form began with the statement that "(a)!! organizations must answer each 
question in section JII even though certain policies and procedures may not be required 
under tlie Internal Revenue Code.” .IFNA has actively supported “good governance” 
measures for mmprofit organizations for many years and was a major participant in the 
important work of the Panel on the Nonprofit Sector, organized in response to the 
recommendations of the Senate Finance Committee staff. Our comments to the IRS 
reflected our belief that to the extent that certain practices arc mandated by federal or 
state law, it is appropriate that such practices “must” be followed by tax-exempt 
organizations. To the extent that such practices are recommended to advance ethical and 
effecli\'e behavior, it is appropriate that such principles “should” be followed by such 
organizations. We suggested that the IRS make clear that certain governance practices 
and policies listed on Form 990 represented recommendations and were not required by 
the tax code. We also noted that certain questions that asked for simple “yes” or “no” 
responses needed lo be expanded to provide supporting explanations that could provide 
the user with a better understanding of the reporting organization's response and 
behavior. 

In summary. JVNA believes that the new Form 990 does provide both the IRS and the 
general public with additional ascfiii information as the overall operations of tax-exempt 
organizations. It should be noted, however, the overall compliance burden and related 
professional costs for preparation and review have risen significantly for virtually e\'cry 
organi7aU<m within liie JFNA system. ‘Because ol'thc added complexity of data collected, 
as welt as the sensitivity of matters contained on sections of the re^’ised form, many 
federations ha\ e created separate committees tasked with a detailed re\ iew of the new 
Form 990. We continue to work with the IRS lo refined portions rmd schedules of the 
Form 990. For example, we recently raised the question of duplicative reporting of 
foreign grants by domestic organizations that make non-earmarked grants lo other 
domestic orgemizations that can ultimately be granted overseas with the IRS. W'e 
appreciate the cooperation that we Itave received from the agency in consideration of our 
ongoing to minimize unnecessary or burdensome reporting on tax-exempt organizations. 
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Recent legislative changes on tax-exempt organizations: The Pension Proteclion Act 
or2006 {“PPA"’) provided significant new rules for donor advised funds and supporting 
organizations. As noted above, these participatory lunds are essentia] fundraisiiig tools 
for the .IFN A System and have been a vital source of the health, education and social 
service programs ofagencies of our agencies. In addition to providing llnancial resources 
for critical human services in the local Jeudsh and general communities, these charitable 
t'ehicles also adx'ance the values and goals of the JFNA System tlirough nurturing 
relationships between .Jewish philantlnopisis and federation lay and professional 
leadership, building leadership and social capital in the Jew'ish comniunity, establishing 
priorities that consider the future needs of the Jewish community, and reinforcing the 
positive perception of the federation as a philantliropic partner within the larger 
communit)'. 

Many of the provisions contained in the PPA provided needed statutory definitions and 
operational rules for participatoi^ funds as Vi ell as a penalty tax framew'ork that can be 
applied to discourage unwan'anlcd acts of self-dealing. However, JFNA continues to 
believe that it is in the public interest to provide incentives for donors to contribute assets 
to vehicles in which a public charity maintains ultimate supervision and control, such as 
is the case with participatory funds. 

We tu'e exceptionally proud that agencies within the JFNA System employ the highest 
ethical standards of self-regulation in governance and operation of participatory funds 
and regularly share expertise with other charities and policy makers outside the Jewish 
commiinit} on a variety of charitable giving issues. To help federations meet these high 
standai'ds, appropriate rules and best practices were set forth in two separate JFNA 
publications. Donor Advised Fimds; A Guide for Jewish Federation, Endowment 
Prafes_ripiials,_and Handbook on, Siipporting Foundations, for use by the JFNA System. 
These publications have been revised to reflect the new requirements of the PPA. 

JFNA believes that well-administered donor advised funds and supponing organizations 
that have policies and procedures in place to assure that qualified grants are made and 
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impermissible material benefits to donors are not present greatly adds to overall tax 
adraiiiistratioii. This oversight function performed in federation planned giving and 
financial departments tliroughout tlie country is an important component of the overall 
tax compliance system that operates in concert witli the goal of furthering philanthropic 
endeavors. 

Wc need to note however, that this oversight liinction docs not come without cost. 
Virtually every federation now faces increased costs in administering tlieir grant-making 
function Ifom participatory funds. To prevent an unwanted chill on the philanthropic 
endeavors ol’donor advised funds and supporting organizations, it is essential that 
charities that administer such funds not be burdened wdth unnecessary procedures and 
requirements when they accept gifts, approve grants or make distributions in the nomial 
course. In this regard, wc have met with reprcsenlaiive from the Treasiny' Department 
and the IRS on several occasions to urge that rules and regulations interpreting the PPA 
provide briglit-line tests for donor advised funds that could be easily understood by 
donors and readily administered by limd managers and grant recipients. This clarity 
\\'ould improve compliance as well as foster philanthropy. For example, we continue to 
urge that T reasury and the IRS make it clear that donor advised funds are not pennitted to 
make a grant if the donor to tlie donor advised fund is receiving more than an incidental 
benefit in return for sucJi grant and that an impermissible benefit for purposes of the 
donor advised fund provision is the same as a benefit that would preclude a donor to a 
public charity from meeting the definitional requirement for a charitable deduction under 
Internal Revenue Section 170 for such contribution. 

Summary: .TFNA supports the efforts of the Subcommittee on Oversight to assure that 
tax-exempi organizations fulfill their mandate lo the public. We support efforts to assure 
that such organizations meet the highest standards of good governance and transparency. 
We will continue to work w ith the IRS lo balance the goals of increased reporting 
without imposing unnecessary or “one-size-fits-aH” rules as it pertains lo the Form 990. 

In addition, we will continue to work with the Treasury and the IRS to assure that the 
implementation of rules interpreting the PPA permit participatory funds such as donor 
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advised &nds and supporting organizations to continue to be vibrant vehicles for 
philanthropic giving. 

I thank the committee for the opportunity to present this testimony. If you have any 
questions regarding this submission, please fee! free to contact William C. Daroff, Vice 
President for Public Policy and Director of the Washington Office at 202-736-5868 or 
yvilJIani.darpiT^^^^^^ or Steven Woolf, senior tax policy counsel at 202- 

736-5863 or steyen.wqolPEyewisbf^^^^ 
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National Association of Federal Credit Unions 


May 15,2012 

The Honorable Charles Boustany, Jr. MD 
Chairman 

House Ways and Means Committee 
Subcommittee on Oversight 
U.S. House of Representatives 
Washington. D.C. 205 1 5 


The Honorable Jolm l-ewis 
Ranking Member 

House Ways and Means C ommitlee 
Subcommittee on Oversight 
U.S. House ofRepresentatives 
Washington, D.C. 205 1 5 


Re: Hearing on Ta\ Exempt Organizations 

Dear Chairman Boustany and Ranking Member Lewis; 

On behalf of the National Association of Federal Credit Unions (NAFCU), the only trade association 
exclusively representing the interests of our nation’s federally chartered credit unions, I write today in advance 
of tomoiTow’s subcommittee hearing and in response to the recent false propaganda of tlie various banking 
trade associations, Ciredit unions are in a unique position to reach tmditionall) distressed area^ across the 
councrv’, they and their 94 million member-owners welcome the opportunity to disarm desperate arguments tlie 
banking trades have fabricated in an attempt to extend Congressional oversight hearings to credit unions. 

As you know, not-for-profit credit unions have been statutorily exempt from corporate federal income taxes 
since 1934. Today', nearly 94 million Americans rely on their local credit union to meet tlieir financial serv ice 
needs. Despite what the banking trades may want you to believe, the institutional framework credit unions 
operate within is vastly dilTcrent from that of banks and thrifts. Credit unions arc not making daily $2 billion 
trades like the mega-banks. Credit unions are not-for-profit mcmbcr-ow'ned cooperatives. Every dollar earned 
at credit unions is returned to members through enhanced services including lower fees, higher rates on 
savings and/or lovver rates on loans. Simply put, the differences between credit unions and others who 
operate in the banking sector extend far beyond lax treatment. 

The banking trades continue to ignore the fact that many for-profit banks still rely on massive amounts of 
taxpayer funding in the wake of the financial crisis. Still, record bank failures continue despite the billions in 
taxpayer dollars from multiple bailouts that the banking industry has taken. According to a report released last 
month b) the Special Inspector General for TARP, ^ai'ly.4^ Imiik^still struggle to.rcp.a^T4RP_tui\ds 
vyith absolut ely no exit strategy on the table. To quote the report, “the status of those banks is one of the 
major issues facing TARP nearly four years after the financial crisis.” This is even after many banks were 
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alUnvcd to refinance their dividends and exit TARP ihroi^h additional Uixpayer dollars as part of the ‘’Small 
Business Lending Fund” created last September under the guise of job creation. In short, the record bank 
failures continue even as they receive a government bailout for their govemmenL bailout. While the banks arc 
waiting for the next taxpayer giveaway, ci-cdil unions continue to do what they have always done - serve those 
within their field of membership who may ollicrwnse be iinbaiiked. 

In addition, the Subcommittee Tnembers should be awarc that when attacking the credit union tax exemption, 
the banking industry also conveniently forgcis to mention that a large number of hanks do not pay corporate 
federal income taxes because of tlieir Subchapter S status. There are a total of 2.377 Subchapter S banks that 
avoid federal income taxes today and tlrat number is expected to grow with Congress recently loosening 
Subchaptei S reqiiiiements. laip^.lsJlLaXth^estiiiiaied vaLue 

utltbe_^bcljajr^r J>real<_fni^bajiks 

estimated value of the entire credit union tax expenditure ($1.27 billion) for FY2010 as included in the 
President’s FV2012 budget message. Perhaps the real issue should be the unfair advantage over credit 
unions that our nation's banks get with their Subchapter S tax breaks and multiple bailouts. Given the fact that 
there aj'e still tax-exempt Subchapter S banks tl^at still haven’t paid back millions in taxpayer funded TARP 
funds, perhaps the Subcommittee should examine the Subchapter S issue further, 

In addition, numerous studies have shown that the value of the credtl union lax e.xemption to society far 
outweighs the nominal revenue that the government would gain from taxing credit unions. While banks argue 
for the elimination of tlie credit union federal lax exemption, even the Americans for Tax Refonn (ATR) has 
said that, “...any tax imposed on credit unions would have a direct impact on Americans’ pockelbooks. Credit 
unions often charge lower loan rates than banks, distribute billions of dollars in dividends to their members 
and, by viruie of their competuive position, reduce costs for people who do not do any direct business with 
them.” In reiTns of the total number of people impacted, Ih e elimination of the credit union tax exemptio n 
would be oue of the largest tax increases In oui- natiou’s hbtory. 

It i.*, with tlie above concents in mind dtat NAFCU would like to reiterate that removing the credit union tax 
exemption would have a disastrous impact on working-class Americans, especially those who are unable to 
obtain credit from profit making mega-banks and those struggling to regain economic footing after the most 
devastating financial meltdown since the Great Depression. 

Thank you for your attention to this important matter. If we can answer any questions or provide additional 
information, please do no hesitate to contact me or NAFCG’s Vice President ol' r.egisialive Affairs. Brad 
Thaler, at (703) .522-4770. 

Sincerely, 


B. Dan Berger 

Executive Vice President, Government Affairs 

cc: Members of the Committee on Ways and Means 
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National Council of Nonprofits 



Statement of the National Council of Nonprofits 

Before the 

Subcommittee on Oversight 
House Committee on Ways and Means 
Hearing on Tax Exempt Organizations 

May 16, 2012 

The National Council of Nonprofits welcomes tire Subcommittee's inquiry into the nonprofit 
community's t'fforts to design and implement good governance standards. 

America's community-based charitable nonprofits have long been dedicated to earning and 
maintaining public trust. They understand that whether people are seeking assistance from 
nonprofits or contributing their time or money to them, the public feels more comfortable 
supporting nonprofits that demonstrate principles of sound and ethical practice. As the 
Subcommittee will learn during this hearing, the story of the sector's commitment to earning 
and maintaining public trust is remarkable. 

At the outset, we note that while the Subcommittee has imated testimony from large 
institutional nonprofits such as hospitals and universities, the vast majority of America's 
charitable nonprofits are small to midsized local community-based groups. More than 95 out of 
1 00 (95.9‘!^o) of charitable nonprofits have inarme under $5 million, and almost 9 out of every 10 
charitable nonprotits (89.1 %) have income of less than $1 million. ‘ That same 95.9% of these 
community-based charitable nonprofits took in less than 10% (9.5%) of the entire revenue for 
charitable nonprofits. By comparison, only 2.5% of charities liad income of mo,re than $10 
million each. 

The types of organizations among the vast majority of charitable nonprofits with revenues less 
than $5 million cover a broad spectrum of activities at the local level in communities in every 
congressional district. They range from domestic violence shelters, community theatres, and 
recreational groups, to religious congregations, food banks, and preschool programs. They 
include independent groups, as well as local chapters and affiliates of large national 
organizations, be they Boys & Girls Clubs, Girl Scouts, Habitats for Humanity, Junior Leagues, 
PTAs, United Ways, YMCAs, and countless others. 


‘ IRS Exempt Organizations Business Master File, as posted by The Urban Institute, National Center for 
Charitable Statistics, b ttp;//nc»:>.data\yeb.urbat^^^ (Number of Organizations Filing Form 990). 
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Tlie commitment to earning and maintaining public trust is exhibited daily by the State 
Associations of nonprofits. Each of the State Association members of the National Council of 
Nonprofits maintains written conflict of interest policies for their vmlunteer board and staff and 
are committed to modeling good governance in all otlier ways for the their more than 25,000 
charitabie nonprofit members. As members of the National Council of Nonprofits, each State 
Association also agrees as a condition of membership to adhere to the governance practices 
referenced on the IRS Form 990 or to the even higher standards or principles of practices 
adopted by that State Association for use by nonprofits in its state. Additionally, integral to 
their role as leaders and resources for charitable nonprofits in their state, the State Associations 
of nonprofits offer extensive training throughout the year to volunteer board members and 
nonprofit employees on topics that reinforce good governance practices. 

Starting in 1994 with the adoption of the initial edition of IMlKlp.ks A{id 

Minnesota Council of Nonprofits, a movement began among nonprofit State 
Associations to identify and promote principles of sound and ethical practice for the nonprofit 
community, state by state. Over the past two decades, 19 of our State Associations of nonprofits 
have embarked on a thoughtful proce.ss, in conjunction with nonprofit leaders in their states, of 
identifying and recording guidelines and principles by which nonprofits in their state should 
operate. Some State Associations have adopted not only principles of practice, but also 
workbooks and training curricula for use in raising awareness among board and staff members 
about the principles for good governance that apply to nonprofits in their state. All 37 State 
Association members of the National Council of Nonprofits offer training throughout the year, 
m-p>erson and via internet-based technologies, for volunteer board members and paid staff on 
topics addressing legal, sound, ethical, and accountable operations. Through tlie State 
Association's leadership role and work to "build the capacity" of charitable nonprofits in their 
states, these principles of practice, and associated training programs and other resources are 
available to countless nonprofits, just as they are to anyone who visits the websites of the State 
Associations or searches for the phrase: "nonprofit principles and practices." 

The following State Association members of the National Council's Network have developed 
principles and practices programs for the nonprofits in their state.s*: 


•Alabama i Standards for Excellence® 

•Arkansas ! The Arkansas Diamond Stundards'^^ 

• Colorado I Principles and Practices for Nonprofit Excellence in Colorado 

• Connecticut I Principles and Practices lor Nonprofit Excellence in Connecticut 
•Delaware ! Stand a.rd.s for Excellence®’ 

• Illinois I Illinois Nonprofit Principles and Best Practices 

• Iowa ! knva Principles and P.ractit^es for Charitable Nonprofit Excellence 
•Kentucky ! Principles & Practices for Nonprofit Excellence in Kentucky 

• Maine i Guiding Principles & Practices for Nonprofit Excellence hi Maine 


- Links to these and future postings of principles and practices can be found at 

-coi.(nci1ot'no:'iprofif:6,org;'resources/fesources-lopic/pr5nciples-5nd-pr.r(i;tices. 
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♦Maryland i The Standards for Excellence® 

• Michigan I Priticiptes and Practices Guide for Nonprofit Exreljen.ee in Michigan 

•Minnesota 1 Principles and Practices for Nonprofit Excellence 

•Mississippi t Principles and Practices for Nonprofit Management Excellence 

• Montana I Principies and Practices for Nonprofit Excellence in Montana 

• Nebraska I Guidelines and Prindples for Nonprofit Excellence in Nebraska 

• North Carolina I Principles & i’ractices for Noitprofit Excellence 

•Oklahoma I Standards for Excellence® 

•Pennsylvania I Stv=indarcis for Excellence® 

• South Carolina I Guidhig Principkxs and Best Practices 

In addition to the body of work developed by the State Associations that demonstrates the 
nonprofit community's embrace of self-regulation, in 2007 the Panel on the Nonprofit Sector 
(convened by Independent Sector) introduced 33 Principles hr Good Governance and Ethical 
Practice for use by nonprofits as well as any philanthropic organization as a guide for 
strengthening effectiveness and accountability. The 33 Principles for Good Governance and Ethical 
Practice.: Reference Edition provides background on the legal guidance relied on to craft the 33 
Principles of Good Coverjumce and Ethical Practice with comparisons to other standards and 
systems of self-regulation in the nonprofit sector. 

We conclude bv stressing that there is no single set of "best practices" that could apply to all 
nonprofit organizations across multiple states. Charitable nonprofits can range from 
organizations that are small all-volunteer groups ser\T,ng a local community to those that 
employ hundreds of employees and work all over the world. Many nonprofits are regulated by 
special additional federal, state, and/or local regulations, such as those organizations providing 
healthcare, food services, interacting with youth, or housing, while many others comply with 
accreditation standards applicable to their subsector (such as museums and hospitals). Still 
others choose to follow recognized principles of good practice on a voluntary basis, out of a 
desire to be soundly operated, accountable, transparent, and ethical organizations. 

Tt is our view that the nonprofit sector is so diverse that a national standard applicable to all 
charitable nonprofits would not be practical or advisable. Therefore, the State Associations of 
nonprofits have committed themselves to best governance practices and sound ethical 
standards by way of their own conduct - by leading by example - and where applicable, by 
setting the bar in their states to which all nonprofits in their states can strive to excel. 


The National Council of Nonprofits, the nation's largest network of nonprofit organization.s 
with more than 25,000 member nonprofit organizations, works through it.s member State 
Associations to amplify the voices of America's local community-based nonprofit organizations, 
help them engage in critical policy' issues affecting the sector, manage and lead more effectively, 
collaborate and exchange solutions, and achieve greater impact in tlieir communities. 
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National Council of Nonprofits 
Contact Information 

Tim Delaney 

President and CEO 

National Cormdl of Nonprofits 

120(1 New York Ave. NW Suite 700 

Washington, DC 20005 

(202) 962-0322 

tdelaney@coundIofnonprofits.org 
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The Community Foundation for Greater Atlanta 



The (community F'oundation 


50 Hurt Plaza j Suite 449 
Atlanta, GA 30303 
404-688,5525 MAIN 
404.688.3060 FAX 
info@cfgreateratlanta.org 


May 18, 2012 

RE: Hearing on Tax Exempt Organizations 

House Ways and Means Committee 

Subcommittee on Oversight, May 16, 2012 

Dear Chairman Boustany. Representative Lewis and members of the Committee; 

My name is Alicia Philipp and I am the President of one of the nation’s largest 
community foundations, The Community Foundation for Greater Atlanta. We are a 
philanthropic foundation that holds nonprofit status. Our foundation has more than 
700 individual and family donors who have created 1,126 donor-advised funds. In 
2011, we accepted approximately S72 million in gifts to new and existing funds 
with the majority of gifts coming from our donors through their donor-advised 
funds. In addition, we have several unrestricted, competitive grant-making 
programs. These funds are distributed among nonprofits in our 23-county 
metropolitan region. 

In 201 1, the Community Foundation granted an estimated S73 million to nonprofit 
and faith-based organizations. These grants are primarily made via donor 
recommendations through their donor-advised funds, our unrestricted, competitive 
grant programs and through multiple community initiatives. More than 85% of the 
S73 million in grants were made via donor-advised funds. Our unrestricted and 
field of interest competitive grant-making programs prioritize general operating 
support and nonprofit governance, accountability and transparency. The grants 
range from small awards to church sponsored food pantries in rural Morgan County 
to larger grants to organizations such as the Visiting Nurse Health System which 
provides care medical care to thousands in the region. 

Td like to speak on two issues. First, is my strong appeal that the IRA charitable 
rollover be permanently extended and expanded to remove limitations on the 
age of donors, the size of gifts and the inclusion of donor-advised funds, 
supporting organizations and private foundation.s. 
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in 201 1 , the pay-out from donor-advised funds at our Foundation was 14%, Reinstating these incentives 
offers taxpayers enhanced reasons for charitable giving - and is likely to increase those gilts. 1 do not 
need to detail for each of you the trials our economic crisis has had on the '‘least of these” among us. The 
organizations we fund are universally engulfed with higher requests for services and often from new 
populations - long-term unemployed, veterans, young adults leaving the foster care system. 

Second. l‘d like to address the concerns expressed by several members of the subcommittee regarding the 
tax-advantage position and the lack of regulation upon the nonprofit sector. Historically, the nonprofit 
sector has occupied the space between individuals, governments and markets. It has seiwed as a platform 
for our national value of charitable giving and volunteerisin. The sector has provided citizens with an 
organized sphere from which a diversiiy oi' social values and individual interests have been honored and 
directed toward wide social benefit. In exchange, the sector relinquishes its opportunity to be profitable - 
to build its strengths in the same manner available to our manufacturers, retailers, markets. There are 
multiple federal and state regulations to monitor this system. 

In addition, funders such as the Community Foundation for (ireater Atlanta demand a high level of 
financial stewardship, informed and strong governance from all our grantees. This is one of the methods 
we employ to provide leadership in the local nonprofit community. 

Once again, thank you for the opportunity to share these thoughts with you. Please let me know if I can 
provide any other useful information for y^our inquiries in this matter. 


Sincerely, 


Alicia Philipp 


President 
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MATERIAL SUBMITTED FOR THE RECORD 
Questions for the Record: 

Ms. Diana Aviv 


Diana L Aviv 

President and CEO. Inoependent Sector 
House Ways and Means Subcommittee on Oversight 

HEAWNC ON Tax E)«MPT ORGAMZA'nONS 

May 16.2012 

Response FOR i>c Record FOR Rep. Marchant 
Thank you. Mr. Marchant for your question. 

There are a number of principles and rnprovemenls we would like to see incoqxirated 
«Tto the Form 990. In my written statement I briefly ddcuss Independent Sector's 
engagement with the IRS as the agency continues working to improve the Form 990. vxl 
am grateU for the opportunity to expand upon that discussion here. 

During a public comment period last summer on several issues of concern that had come 
to the attention of the agency. Independent Sector conducted an online forum to gather 
input from exempt organizations. The following recommendations are based upon the 
comments of 220 partidpants from the nonprofit sector, and were submitted 
Independent Sector to the IRS. 

Electronic Filing of the Form 990 

Wc support electronic filing of the annual information re^ms filed by nonprofit 
organizations because it enhances compliance and transparency, improves oversight and 
enfonoement by the IRS. and provides more timely arxJ accurate information to the public 
Congress should amend the Internal Revenue Code to give the IRS authority to expand the 
scope of returns that are required to be filed electronically by lowenng ^ nunnber of 
returns that trigger the requirement to file electronically fiw 250 filed per year to five per 
year. 

Cunrently only about 30 percent of charitable organizations take advantage of the option to 
file the Form 990 electronically. While we support expanding the scope of organizations 
that are required to file electr^ically. we also believe that more can aixl should be done to 
encourage electronic filng. To that end. a group of charitable organizations, led by frie 
National Center for Charitable Statistics at the Urban Institute and joined by Independent 
Sector, has rutiated effort to better understand and overcome the bani^ to filing 
electronkaily. and to look for ways to encourage or incentivize ackitional electronic iilirig. 

We believe that increased electronic filing win improve the quality and accuracy of the data 
avatebte to the public and for IRS and state regulatory purposes. This will forther promote 
accountability »td tran^arency by exempt organizations. a/xJ in the long run save doiYors. 
nonprofits and the government lime and mor>ey. 
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fleporting Revenue from Governmental Uruts 

Government support has become an er>ormousfy irryx>rtanl source of revenue hr the 
cocffitry’s nor^profit sector. Part VIII of the Tonn 990 should be rev«ed to clanfy that 
government contnbutions may include grants from contracts. The term “contracts" should 
be added to Part Wl. line le. which identifies the government payments to be irKiuded as 
payments to nonprofits from government for services provided to the pubic, so that this 
leie of the Form wil read as follows: "Government grvits. contracts." The word 
"contracts" should also be included in the several other places on the Form 990 
instructions that refer to what should be reported in Part VIII, line I e. of the form. 

This change win make it clear that revenues nonprofits receive from governmental units in 
the form of purchase-of-service contracts for provision of services to the pubbc. and not 
just revenue from government grants, should be inckided on Part \^ll. line leandnoton 
the line reserved for program service revenue. 

Presently, the Form 990 also does not record Medicare and Medicaid payments to 
nonprofits as revenue received from government. Rather, it directs or]gani?at>ons to record 
income from Medicare and Medicaid as "program service revenue." As a result these 
government payments are lumped together with private fees arid payments for service and 
lose dieir identity as government support We believe there are two potential solutions to 
this issue 

• Change the Form 990 instructions to direct organizations to include Iheir Medicare 
and Medicaid revenues on Fonm 990. Part VIII. inc I (c) with other government 
revenue, rather than on Part Vtll. line 2 (a>g). which is resen/ed for program service 
revenue 

• Restore the words "Medicare/Medicaid" to Form 990. Part VIII, line 2a. the portion 
of the 990 Form on which organizations are asked to record ther "program service 
revenue" indude language in the instrucbons to this portion of the form caling 
organizations* attention to this line and include data from this line on 990 fries made 
avail^e to the public through the National Center for Charitable Statistics and IRS 
datafiles. 

Reporting on Audted Rnancial Statements 

Part XH of the Form 990 should require some additional r^xirting on audited frnancial 
statements for organizations that are required to conduct an audlL We recommend that a 
Ine be added to Part XII that asks whether an organization makes its audited financial 
statements available to the pt^ic on its website. Adcfitionaly. it would be helpfol to ask 
organizations (hat have audited financial statements to m^cate whether the audit report 
provided an unqualified, qualified, adverse, or disdlaimer of opinion or included an "ortgoing 
concern" explanatory paragraph. If these questions are included, the Form should provide 
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desijpated space or nstruct preparen to use Schedule O for the organization to e)q>lain 
any prot^ems with the audit neport 

We also recommend that the Fomn 990 Instructions make clear that federal law does not 
requve organizations to have financial statements audited unless the organtzabon receives 
certain amounts in federal government funding, nor does fed«l law require that the board 
establish a separate audit committee. 

Activity Codes 

While the National Taxonomy for Exempt Entities (NTEE) remains the most appropriate 
system for classification of nonprofit organizations and their program activities, further 
adjustments in NTEE arc necessary to accommodate the fviU rv>ge of exempt activities 
undertaken by filing organizations. 

We reconnmersd that the IRS corrvene organizations like The Founclation Center, the 
National Center on Charitable Statistics, and Independent Sector, as well as other 
organizatJons and research programs with an interest in and experience with NTEE and 
other coding systems, to make the appropriate adfustments to NTEE. 

Thank you 


O 



